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PROCEEDI NGS

- -000- -
(Tinme noted: 10:14 a.m)
COW SSI ONER DOVBROWBKI : G ven the overfl ow of
the crowd, you should be aware that there are sone cl osed
circuit television opportunities, if you don’t wish to stand
inthe aisles. There’'s the sixth floor cafeteria that wll

have the tel ecast on up there, on their TVs. And there’'s

also, on the third floor, outside of Room-- | believe it's
3030 -- there's the television in the corridor, for sone of
you. It’s not a very big area there. But if you wish to

t ake advantage of those opportunities, you can.

I’d like to call the neeting to order, and 1’d
like to have a call of the roll.

MR BARON: Bosco.

COW SSI ONER BOSCO:  Here.

MR BARON:  Broad.

COW SSI ONER BROAD:  Here.

MR BARON:  Col eman.

COWM SSI ONER COLEVAN:  Her e.

MR BARON:  Donbr owski .

COWM SSI ONER DOVBROWBKI @ Here.

MR BARON: And | guess it should be noted for the
record that we at present have a vacancy on the Conmi ssion
due to the, | guess, resignation of Chuck Center, the

present -- who had been the chair, | guess, for -- let’s say
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for health reasons.

COW SSI ONER DOVBROWEKI : I'd like to nmake a
notion for the comm ssioners to recognize Chuck for his
service and wi sh himwell.

COWM SSI ONER COLEMAN:  So noved.

COW SSI ONER DOVBROWBKI @ Al'l in favor?

(Chorus of “ayes”)

COW SSI ONER DOVBROWBKI @ Ckay. The first item of
the agenda is the approval of the mnutes. Can | have a
noti on?

COW SSI ONER BOSCO: | nove the mnutes be
approved.

COWM SSI ONER DOVBROWBKI : Second?

COWM SSI ONER COLEMAN:  Second.

COW SSI ONER DOVBROWBKI @ Al'l in favor?

(Chorus of “ayes”)

COWM SSI ONER DOVBROWSKI @ A housekeeping item for
t he audi ence: Agenda |tem Nunber 5, “Consideration and
public conment on the issue of whether enpl oyees who receive
a certain base wage that is higher than the current m ni mum
wage, as well as additional conpensation, should be exenpt
fromovertinme pay requirenents,” is being renoved fromthe
agenda.

(Appl ause and cheeri ng)

COW SSI ONER DOVBROAEKI : Do | hear a notion to
adj ourn?

S O Box aap
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(Laught er)

COW SSI ONER DOVBROWSKI : Ckay. The second item
on the agenda is consideration of and public coment on the
amendnent to replace | anguage in Section 5(M of the Interim
Wage Order, regardi ng stabl e enpl oyees.

COW SSI ONER BROAD: M. Chairman, we have
recei ved comunication fromthe Departnment of Labor
regardi ng coverage of the Fair Labor Standards Act for these
enpl oyees, that they may be covered for overtine after 40
hours in a week. The proposal before us today woul d
continue a provision of state law that requires overtine to
be paid after 56 hours in a week. And as a result of that
conflict, I think it would be prudent at this point to
remove this matter fromthe agenda and to consider it
perhaps, if necessary, at a later date.

AUDI ENCE MEMBER. W’ || be back

(Laught er)

COW SSI ONER DOVBROWEKI : Does he represent the
st abl e enpl oyees?

COW SSI ONER BROAD: No. He's just having a good

AUDI ENCE MEMBER:  (Not using m crophone) No,
represent working people. W’Il|l be back.

COW SSI ONER DOVBROWEKI @ | woul d ask that we do
not have comments shouted fromthe audi ence, that we woul d

t ake testinony appropriate.
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Is that a notion, Barry?

COW SSI ONER BROAD:  Yes.

COW SSI ONER DOVBROWBKI : Do | have a second?

COW SSI ONER COLEMAN:  Second.

COW SSI ONER DOVBROWSKI : Al in favor?

(Chorus of “ayes”)

(Appl ause)

COW SSI ONER DOVBROWSKI : Al right. Item Nunber
3, consideration of and public conment on the anmendnent to
Section 1 of InterimWge Order 2000 to include a revised
definition of an “outside sal esperson.”

COW SSI ONER BROAD: M. Chai rman?

COWM SSI ONER DOVBROWSKI @ Conmi ssi oner Br oad.

COW SSI ONER BROAD:  Perhaps to shorten this
matter, I'minclined to nake a notion that this
i nvestigation be closed on this matter, which would, of
course, result in the existing | W provision regarding
out si de sal espersons to renmain as it is. And perhaps you
could inquire, in the audience, that in light of that, if
there’s anyone who would still wish to testify on this
matter.

COW SSI ONER DOVBROWBKI @ Yeah. | would like to
at | east have those people interested in this issue cone
forward and give us their opinion on that.

M5. BROYLES: Good norning, comm ssioners.

Julianne Broyles, fromthe California Chanber of Conmerce.
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In a rare nonent of accord, Barry -- Conm ssioner Broad and
I find ourselves in agreenent. The California Chanber does
bel i eve that the outside sal esperson exenption, as it
currently exists in IWC and in different case law, is the
appropriate way to leave it at the nonment, particularly in
light of the recent decision, US. -- or, pardon ne --
California Supreme Court decision in Ramrez v. Yosenmte
Water. We think adding any additional definitional changes
at this tinme would just nuddy the water, so to speak, and
make it nore difficult for enployers to legally conply.

So, for those reasons, we certainly would approve
of renoving this fromthe agenda today.

MR ACHERVAN. M. Chairman, menbers. Bob
Acherman, representing the California and Nevada Soft Drink
Association. At the risk of breaking a string of standing
ovations, we are willing to acquiesce in the continuation of
the current exenption. There were issues with the proposed

amendnents, and | think we’re willing to stick with existing

| aw.

MR WETCH.  Scott Wetch, with the State Buil ding
and Construction Trades Council. And for the first time in
my menory, |I'd like to concur with the Chanber of Commerce

on their notion to renove that.
(Laughter and appl ause)
COW SSI ONER DOVBROMSKI : We're on a roll today!
MR. WETCH. Qur concern with the proposed
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| anguage, the redefinition of outside sal esperson, is that
it could easily be construed to be applied to workers in the
construction service and repair industry, such as the

pl unbing, refrigeration, and electrical repair industries.
In the construction service and repair industry, one
function of a service repair person is to go on calls and
provi de estinmates before obtaining an order or a contract
for work to be performed. |In npost instances, the repair
work is then perforned at the tinme the estimate i s provided.
Despite the fact that the primary function of the repair
person is to provide the plunbing, electrical, or
refrigeration repair work, under the proposed definition,
they could easily be declared by their enpl oyer as an
out si de sal esperson, nerely by paying themon a comm ssion
basi s.

W believe that this would not only deprive these
tradespeople of their legitimate right to overtime pay, but
it would have the unintended and the unfortunate consequence
of making every service repair person a conm ssi oned
enpl oyee, which would only serve to hurt consuners. And for
t hose reasons, we would urge you to reject the proposed
amendnent .

M5. GATES: M nane is Patricia Gates, and |’ m an
attorney with the Van Bourg Law O fi ce.

And | originally proposed the definition to be

expanded to include a definition of delivery. The response
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fromthe industry has been to offer |anguage which woul d
muddy the waters. And for that reason, | amwlling to
accept the current definition because we have a favorable
interpretation fromthe California Suprene Court.

I would urge the Comm ssion, when final orders are
publ i shed, however, to nmake reference to appropriate |aw
because | think, for all of the people trying to follow the
law, when there is a |landmark case that has been deci ded
that interprets a definition of the Industrial Wlfare
Conmi ssion, | think it assists people in conmplying with the
| aw.

And ny interest in being here is that our office,
right now, currently represents 1,000 workers in an unfair
conpetition action against their enployers because the
enpl oyers are giving themlofty titles but no overtinme. And
this is against the aw. These enployers are violating the
law. And | think anything that this Conm ssion can do to
clarify the Iaw and nake the | aw enforced is a positive
t hi ng.

I woul d support |eaving the definition as is now
I would ask you to consider a reference to the Ramirez
decision in final orders that are issued later in 2000 or
2001.

MR RANKIN: Tom Rankin, California Labor
Feder ati on.

As one of the interested parties in this issue, we
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concur with Conmm ssioner Broad' s suggestion that things be
left as they are, given the Suprene Court deci sion.

COW SSI ONER DOVBROWEKI @ Thank you.

Do we need a notion?

COW SSI ONER BROAD:  Yeah. 1'd like to nove that
we close the investigation on the matter of outside

sal esper sons.

OCh, I'msorry.

COW SSI ONER DOVBROABKI @ |’ m sorry.

MR TOLLEN: Yeah. I'msorry. 1'd like to be
heard t oo.

I’m Bob Tollen, with Seyfarth, Shaw, Fairweather &
Ger al dson

Qoviously, this issue has -- this question of the
out si de sal es exenption has becone enbroiled in all kinds of
tinkering with the | anguage that effects the Ramrez
decision. And it sounds |ike the conm ssioners would |ike
to get it off the table and be done with it.

But we proposed a change to the | anguage that has
nothing to do with any of the -- of that kind of tinkering.
It has nothing to do with trying to expand or contract the
ki nds of activities that delivery nmen and shel f-stockers and
what - have-you engage in. W have proposed | anguage that is
related solely to the activities of a legitinmate outside
sal esper son

Qur concern is that, given the Suprene Court’s
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conclusion that we have a strictly quantitative approach
under the law, and that’s the law, it does not nmake sense to
say that when a legitinate outside sal esperson goes back to
his office to wite up his orders, or to nmake a tel ephone
call to an outside sales prospect to say, “lI want to cone
and sell to you,” it does not make sense that that tine back
in the office cannot count as part of the outside sales
activities and be included within the 50 percent. |If that
sal esperson were to go honme and do the sanme thing, it would
count. If he were to sit in his car and do the sane thing,
it would count. And all we’'ve asked is to say that if he
nerely goes back to his office and does the sanme thing, it
woul d count within the 50 percent.

It is the | anguage which we’ ve submitted to you
t hat says that, regardless of location, if he “engages in

activities closely related,” but even nore strongly, “and
supporting his or her outside selling activities,” such as
witing up orders, witing sales reports, revising the
sal esperson’s catal og, contacting prospective custoners to
arrange neetings away fromthe enployer’s place of business,
planning itineraries, attending sales neetings, and so
forth, this is all legitimte activity of a legitimte
out si de sal esperson and ought to be included wthin that
activity.

COW SSI ONER DOVBROWEKI : M. Ranki n?

MR. RANKIN: Yeah. |[|'’msorry that the proponents
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of that position aren’'t interested in the status quo
conprom se.

But what that position does, basically, is it
expands the ability of managenent to m sclassify nore people
as outside sal espersons and thereby deprive them of
overtine. And as you heard before, we’'re strongly opposed
to that proposal

COW SSI ONER DOVBROWEKI @ Any ot her coment s?

M5. GATES: Just in rebuttal, | would say that
location is a critical part of this definition. And if work
that is done inside is to be considered exenpt under
outside, it would change the standard critically. And ny
witten testinony addresses that, and I would refer the
conm ssioners to that.

But | would urge, again, that the status quo
remain and that no anendnents be accepted at this tine.

COW SSI ONER DOVBROWSKI @ Any ot her coments from
t he audi ence?

MR. McKUNE: Yes, please.

CGood norning. Ron MKune.

COW SSI ONER DOVBROWSKI @ |'s your m crophone on
t here?

MR McKUNE: Thanks.

Good norning. Ron McKune, from The Enpl oyers
G oup.

W feel that conprom se is possible and we accept
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the Ramirez v. Yosemte Water decision. W feel that

i nclusion of that | anguage woul d be appropriate. W also
feel that the | anguage which M. Tollen has introduced woul d
be of value and that all -- and that both | anguage which

tal ks about what is not sales activity, as well as |anguage
whi ch tal ks about what is outside sales activity, would help
gi ve conpl ete gui dance to the public.

Thank you very much

COWM SSI ONER DOVBROWEKI @ Thank you.

Any ot her coments?

(No response)

COW SSI ONER DOVBROWSKI ;@ Ckay. Do | hear a
noti on?

COW SSI ONER BROAD: Wl |, there’'s a notion.
made a notion, so --

COW SSI ONER DOVBROMBKI : Ch, I'msorry. Do |
have a second?

COWM SSI ONER COLEMAN:  Second.

COW SSI ONER DOVBROWSKI : Al in favor of closing
out the investigation, say “aye.”

(Chorus of “ayes”)

COW SSI ONER BOSCO: M. Chairman, | have a
notion. And obviously, fromthe way we began this neeting,
it’s kind of a sad notion to have to nake, since all of us
have the greatest respect and admration for Chuck Center.

| personally have known him for many, many years. And we

GOLDEN STATE REPORTING
P. 0. BOX 5848
Monterey, CA 93944-0848
(831) RRR-R8K1



© 00 N o o A~ w NP

N NN NN NN R R R R R R R R R R
o g A W N P O © o N O 0O~ W N L O

17

all wish himwell and are sorry that he isn't here as
chai rman of our conm ssion.

But having said that, since you have managed to
di spose of several controversial itens wi thout the slightest
bit of problemthis norning, |’mgoing to nove that you be -
- you, Bill Donbrowski, be nade permanent chairman of the
Conmi ssi on.

COW SSI ONER BROAD: And 1'd like to second that
not i on.

COW SSI ONER DOVBROWEKI : | think | want to call a
roll call vote.

(Laught er)

COW SSI ONER BOSCO: You did draw the short straw,
didn’t you?

COW SSI ONER DOVBROWEKI : | must have left the
room

Al in favor, say “aye.”

(Chorus of “ayes”)

COW SSI ONER DOVBROWSKI @ Al'l opposed?

(No response)

COW SSI ONER DOVBROWBKI @ Ckay.  Thanks.

Item Nunber 4, pursuant to Labor Code Section
515(a), consideration of and public coment on anendnment to
Section 3 of the InterimWge Oder regarding the duties
that neet the test of the exenption for executive,

adm ni strative, and professional enployees. Language has
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been di stri but ed.

W have agendaed this itemto have one hour of
comment. W are going to start it off with coments from
M. Bill Reich, who's the staff counsel for the Division of
Labor Standards Enforcement, Ventura Ofice, to give us an
overvi ew of how the Departnent enforces this policy. W are
t hen going to have the proponents come up and di scuss what
they are trying to do and what the problemis fromtheir
viewpoint. W wll then have the opponents cone up and talk
for approximately thirty mnutes or whatever tine is needed
to discuss theirs. And then we will have a kind of general
di scussion at the end where we can di scuss sone of the
i ssues that have been thrown on the table.

I would say that there is not going to be a vote
on this itemtoday. W are sinply taking information.

So, with that, M. Reich, wuld you proceed?

MR REICH Yes. Good norning, conm ssioners.
I’mhere to basically discuss the practice that has been
foll owed by the Division of Labor Standards Enforcenent in
enforcing this particul ar exenption, the executive
exenpti on.

W’ ve had an extensive devel opnment of the law in
this area, and it’'s -- the focus of our protection has been
based on an acceptance over the years of the federal
standard, of defining the various duties that qualify --

AUDI ENCE MEMBER:  (Not using m crophone) Could
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you nove the m ke cl oser?

MR REICH Is this better?

AUDI ENCE MEMBER:  Yeah

MR REICH COkay. Sorry.

Qur focus has been to adopt the federal standard
t hat defines the conponents of what constitutes executive as
the floor upon which the greater protections of California
| aw have been based. And historically, the Comm ssion has
indicated its preference for -- or, actually, its acceptance
of our focus on “primarily engaged” as the definitive
standard providing greater protection to California workers
than the “primary duties” standard whi ch has becone the core
protection under federal law. And in the “Statenment of

Basis,” the prior Comm ssion has enphasi zed the recognition
that the enphasis on “primarily engaged” is the standard
whi ch provides the greatest protection to California
workers, and that the “primary duties” standard provides
| ess protection and al so presents probl ens of enforcenent.
Now, of course, the AB 60 provisions have codified
“primarily engaged.” So, | guess, to spell out what the
Di vi si on has done over the years has been focusing on
ensuring that the protections, the greater protections
provi ded workers, do not furnish enployers with an
opportunity to classify or msclassify workers in a way

whi ch di m ni shes the protections which the IWC historically

intended to apply in this area.
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So, with this in mnd, the criteria that has been
followed is to, in particular, enphasize that “primarily
engaged” is the standard that defines what the executive
nmust do in order to be exenpt. And that neans to be
primarily engaged in -- fromour point of view,
historically, it’s been to be primarily engaged in the
managenent of the enterprise. And to the extent that that
nmeans spendi ng nore than 50 percent of their time performng
t he managerial duties, that has been a way of acting as a
buf fer against attenpts of enployers to attenpt to treat
enpl oyees who actually have a primary duty of managenment as
exenpt when, in fact, they're primarily engaged in work
t hat’ s non-exenpt .

And this is a constant tension here in the
enf orcenment area, and many of the cases that we end up
[itigating involve attenpts to say that the duties are, in
fact, what these individuals are doing, and when, in fact,
that it’s really their duty that is maybe primarily -- they
may have a primary duty of nmanagenent, but their actual tine
is primarily spent in non-exenpt work. And to the extent
that that’s an issue that is being -- going to be focused on
that the conm ssioners need to deal with in terns of this
new | anguage, this is the background probl em of enforcenent
that the Conm ssion nay want to take into account, realizing
that the choice of what -- of, obviously, the choice of the

proper way to inplenment these protections is for the
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Conm ssion to nake, but sinply understanding that if we --
to the extent that the issue is blurred or clouded, we wll
be confronting additional enforcenent problens where
enpl oyers may again view particul ar provisions of |anguage
as an opportunity to msclassify or inproperly classify
wor kers who the Conm ssion does not intend to be exenpt as
exenpt, and forcing additional litigation, additional
di sputes, and possibly lawsuits filed to clarify the scope
of the protections.

So, these are matters that, obviously, the
Conmmi ssion wants to be aware of.

Basically, there are a couple of elenents that --
the conmi ssioners are aware, |'’msure, that there are a
couple of elenments in the executive exenption which are
prerequi sites under federal |aw and under -- we al ways
follow this under state law -- one is the el ement of
supervising at |east two enpl oyees, and the other one being
the exercise or current exercise of discretionary powers.

Wth regard to the specific item zed duties that
are part of what constitutes an exenpt enpl oyee, many of
those listed in the proposed | anguage coincide with the
standards that we’ve followed in the past. Wat we -- what
we’ ve al so included in our manual have been provi sions
identifying the types of activities that constitute non-
exenmpt work. And again, those are -- provide an opportunity

for those who are reading the exenption to understand the
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two different types of duties. And so, that’'s sonething the
conmi ssioners may want to be aware of, that we -- that
that’s in front of the workers. And to the extent that we
are -- and the enployers as well. And to the extent that
t he | anguage classifies duties as managerial, it may want to
specify sone of the duties that are non-nanagerial as well.
From the standpoint of enforcenent, that would assist us, if
that -- if that comes up

In addition, again, the critical and difficult
area is -- there are two different types of situations that
I think also may need to be sone clarification. In sone
situations, the executive versus non-executive situation is
a manager who has two distinct functions that are -- excuse
me -- an enployee who has two distinct functions. At times,
he’s specifically perform ng managenent functions; at other
times, specifically perform ng non- managenent functions.
Those are the sinple cases of counting the | edger on one
side and counting the | edger on the other side. And we just
| ook at the hours, and if you spend nore than 50 percent of
the time doing the non-exenpt work, you’'re out, you' re not
exempt. If you spend nore than 50 -- if you spend | ess than
50 percent and you spend nore than 50 percent perform ng the
managenent duties, you' re exenpt.

The tough area, the difficult area, the
enf orcenment problem area, the tension area, is where you ve

got individuals who performboth types of functions and
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t hose types of functions overlap. They' re not fragnentized,
they’'re not bifurcated. And that’s the tension area, and
that’s the area that one m ght want to be concerned about,
fromour point of view, the enforcenent, when we have to
draw those |ines between “primary duty” and “primarily
engaged.”

Experientially, under our policies as set forth in
our manual, we have succeeded to date in drawing a fairly
clear line as to what is exenpt and what’s not exenpt. And
that’s set forth in our manual. And we have excl uded --
under our practice, working managers have not been
consi dered exenpt enpl oyees, working foremen have not been
consi dered exenpt enpl oyees, because they spend their
primary -- primarily spend their time performng the sanme
functions as those who are their subordi nates.

Equal | y, we have not adopted the sol e exenpt --
the sol e establishment exenption in the past because we have
-- that has not been part of California s exceptions,
because, under “primarily engaged,” a person could be in
sol e charge and still be spending the bulk of their tine
perform ng non-exenpt duti es.

So, again, those are things to consider in terns
of as the Comm ssion eval uates a change or clarification
here, that we’re going to be facing possible challenges to
the scope of who is to be exenpt or is not exenpt. And |I’'d

like to just have the Conm ssion be aware that this is what
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we’ve found in the past, and these are potential issues that
t he Commi ssion mght want to address in the future.

If there are no other questions fromthe
conm ssioners, | think that sort of covers the background
that we’ve followed in the past.

COVMM SSI ONER DOVBROWBKI : Questions?

COW SSI ONER BROAD: | have sone questions.

Do you run across cases where you have a defense
on the part of the enployer that -- and let ne give you an
exanple. Let’s say you have soneone who is designated a
manager at a fast-food restaurant, and the enpl oyer says,
“Wel |, you know, while the person was flipping hanburgers,
t hey were thinking about managerial things,” like, let’s
say, a real bona fide managerial thing, like hiring and
firing someone. Does that sort of issue conme up?

MR REICH Yes. This sort of issue comes up
frequently. And under our current enforcement policy, under
t he Conmmi ssion’s existing | anguage, that has been -- that
has been an area where we have taken the position
consistently that if the person is actually performng non-
manageri al work, the fact that they nmay have occasi onal
responsibilities as a manager of the particular
establi shment, that that goes to their “primary duty,” but
not to what they' re “primarily engaged” in doing. They're
primarily engaged in doing the sane work as their

subordi nates, so therefore they are exenpt (sic). So, that
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goes to the working manager or working foreman.

But there is that constant attenpt to focus on
nment al process, and that mental process has been
consistently viewed as not taking away fromthe fact that
the individual is actually engaged in non-exenpt work. And
that’s where that person’s energy is being put.

And we have -- that goes to the distinction,
again, between “primary duty” and “primarily engaged.” The
person m ght have the duty to nanage, and maybe nonitoring
in the context of nmanaging, under the “primary duties”
standard, but, in fact, in terns of the activity that
they’re engaged in, they're “primarily engaged” in non-
exenmpt work, fromour -- that’s under the current approach
that we follow

COW SSI ONER BROAD: So, | take it there’'s
difficulty neasuring or gauging what is a nental function
whil e you' re doing sonething else. | nean, how -- | guess
that’s ny question. |If soneone is sitting there thinking, |
nmean, we all think all day |ong, and soneone is thinking a
manageri al thought, | take it they don’ t think that

manageri al thought for, say, four hours straight, right?

They - -

MR REICH Right.

COW SSI ONER BROAD:  They think ot her thoughts,
like, “1"mhungry,” “My feet hurt,” “I want to go hone,”

what ever they’'re thinking. So, howis it that those -- how
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woul d you, from an enforcement point of view, were we to
adopt a rule that allowed us to say that if you're flipping
burgers and thi nki ng about nanagenent, how woul d we neasure
what peopl e’ s thoughts were, how rmuch tinme they took?

MR REICH Well, you ve identified, certainly,
what woul d be a trenmendously onerous enforcenent problem
trying to -- trying to -- trying to actually pin down what
portions of mental process should be treated as tinme spent
perform ng an executive function and what portions of that
time should be treated as physical or routine functioning,
or mental functioning related to routine functioning, or
nmental tine having absolutely nothing to do with either one,
woul d be a very esoteric challenge for us in an enforcenent
cont ext .

COW SSI ONER BROAD:  Thank you

COWM SSI ONER BOSCO: I n your enforcenment work, do
you find that in these kind of close call areas that the
wage differential between a nanager, whether that’s just a
so-cal | ed manager, a burger-flipper manager or whatever, is
in general significant?

MR REICH In general, | would say that the
i ndi viduals who are involved in this sort of
m scl assification, under our prior -- under the current
enforcenment situation, are generally paid a higher wage than
t he persons over whomthey are supervising, or their

subor di nat es.
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When you say “significant,” it varies. |n sone
cases, there could be a significant difference. 1In others,
there’s not nuch of a significant difference. It varies.

COW SSI ONER BOSCO:. Do you ever try to quantify,
if that person were paid overtime such as everyone el se
woul d have to be, if their differential in wage woul d be
greater or |esser than what their overtime woul d be?

MR REICH \Well, we don't do that because it’s
not our -- it’s not an issue for us, it’s not a criteria of
making the differentiation. But we do find enployers doing
that and pointing that out. And occasionally we do | ook at

that, in terms of our preparation of a case. And | woul d

say that -- | would say it’s probably about 50 percent of
the time that they woul d make considerably nore than -- they
make considerably nore in their salary -- or, not
necessarily considerably, but nmake nore -- sonetines
considerably nore -- in their salary than they would even if

they were paid overtinme at a lower rate. And then, about 50
percent of the time, if they were paid at an overtine, they
woul d be making nore than their salary. So, it varies. It
depends al so on how nuch they work, how many hours they’'re
bei ng worked, and so forth.

COW SSI ONER BOSCO:.  So, in this gray area, there
really are no -- there is no | anguage or any experiential
criteria that could definitively guide us in witing all

this out into a regul ation.
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MR. REICH But focusing on the issue that you
rai se, one point to be nmade on that is that the -- while it
is -- it would be very difficult to wite anything that
woul d address that point, it is also inportant to note that
the -- once you accept the flat salary, one of the problens
with a flat salary when you accept the exenption, is that it
places no limt on the nunber of hours that can be worked.
And in contrast, where you apply the non-exenpt status, it
inmplies the policy that there has to be sone sort of
i ncremental paynent when you work the person overtine.

So that -- so that, when you allow the -- expand
the salary -- the persons who can cone under a flat salary
exenption, you expand the possibilities for persons not to
be paid, regardl ess of how nany hours they’'re required to
work. And that’s -- that’s what the heart of the exenption
is, fromour enforcenent perspective.

COW SSI ONER BOSCO. Thank you.

COW SSI ONER DOVBROWEKI @ Any ot her questions?

(No response)

COW SSI ONER DOVBROMBKI : 1'd like to call up --

MR REICH Thank you very nuch, conm ssioners.

COW SSI ONER DOVBROWSKI @ Thank you.

I"d like to call up M. Bruce Young and M. Bruce
Lai dl aw.

Bef ore you begin -- Juli Broyles, why don’t you

come up and take a seat? | think there are sone other
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parties who wanted to testify in support. |If they could
come up to the table, we’'ll fill the seats. At least it
will save a little tine that way.

MR, YOUNG M. Chairman and nenbers -- is your
nanme pronounced “Donbrowski” or *“Dunbrowski”?

(Laught er)

MR YOUNG Al right. | just -- 1I'll work on
that. Sorry. | was thinking “Bosco” or “Broad,” | can
pronounce those -- oh, well, I'Il try anyway.

Bruce Young, on behalf of the California Retailers
Associ ati on.

And 1'd like to begin to speak -- a little
background about how we got to where we are today. | nean,
it really started with shortly after Governor Davis took
of fice and AB 60 was introduced, along with several other
pi eces of |egislation by organized |abor, which
traditionally, frankly, for the |ast sixteen years, we’ve
all been in our trenches. | nean, the enployer comunity
has been on one side, |abor has been on the other, and
there’s been no harnony or dial ogue. This governor asked
the enployers in the state, and certainly the retail ers who
were supportive of this governor and admi nistration took it
to heart, about that we needed to, | nean, get out of the
trenches and try to work cooperatively. So, we worked
cooperatively on several bills with organized | abor,

i ncluding one, SB 651, where we are one of the few states
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that now requires overtinme be paid for retail pharnacists,
that one that's, again, for our -- for retail enployers, a
significant economc inpact to it. But we felt it was the
ri ght approach to doing -- to working with -- in a
cooperative fashion, to try to strike some accord.

W did the sane thing with AB 60 and literally
broke ranks with the enpl oyers because we felt that what the
governor was trying to achieve was worthwhile and worthy to
put into statute. At the sanme tine, the |anguage that’s
before you nowis not -- | think, for anyone to argue that
it was not the intent of AB 60, that it was not the
direction, or it was put in there by anything other than a
cooperative dial ogue between -- that was ultimately --
ultimately concluded with the representative of organized
| abor and the enployer community in one of -- a legislative
office, I think, begs the truth and the background about
what we tried to do.

One of the things that we’ ve struggled with as
enployers in California is the definition of manageri al
duties, not in any way arguing with the federal standards,
because we believe that should be the threshold. W’ve |ong
argued that. Qur difficulty is, in the retail setting
especially, is that the manager in a retail setting has to
respond to the public. And when he or she grabs a register
in a frantic pace because there are seven people |ined up at

a checkstand and all of a sudden starts checki ng people, |
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think it’s too -- that person does not becone any |ess the
manager of that store because he or she is, again, trying to
respond to the public and trying to provide a service so

t hose peopl e conme back.

And | think, for -- | frankly think it dism sses
what their duties and responsibilities -- to sinply say that
we are arguing that people are thinking about being a
manager, that’s not the case. The literal point is, when
that’ s person’s running the register, people are coning up
to them and saying, “l’ve got a problemon Aisle 3,” “You' ve
got to open the safe.” They ve got nmany duties they're
doing. They’'re not sinply idly thinking about who they
should hire and fire. They're actively managing that store,
dealing with a crisis with the public.

Now, with that said, | think that we're -- and |
should -- let ne just finish that thought, which would be
novel to begin with. But -- and that’s what we’'re trying to
deal with, is the concurrent -- that head and hands, that
concurrent activity that -- and | think the Legislature, the
state senator gave the best exanple when he -- he said when
he worked at the United Parcel Service, that when -- during
t he holiday season, the chairman of the board of UPS cane
down and worked the assenbly line or the sorting line with
t he enpl oyees. And as the senator said, that person wasn't
any less the chairman of UPS than when he was on the line or

when he was up in his corporate office. The bottomline is
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we agreed. And for the first time codified the 50 percent.
W codified the duties, and we codified the two and a hal f
tines -- which was a substantial increase -- the two and a
hal f times m ni num wage.

But at the sane tine, we asked, and it was
inserted in there, an obligation or a request of this
Conmmi ssion that there be sonme recognition of the concurrent
activities -- not thinking, but the concurrent activities
that a person, when they -- does not surrender their role,
responsibility, or duties of a manager when they have to
perform some of these tasks. And we felt that that |anguage
needed to be defined by this Conmm ssion.

Now, that said, the | anguage before you -- and we
woul d urge the Comm ssion, again, not to take action today
-- is not -- is probably not as artfully drawn as it should
be. W would ask that we could work with representatives of
organi zed | abor and ot her opponents of it to try to cone up
with sone narrow | anguage to acconplish our goals and, we
t hink, the goals of AB 60, to allow, again, for the
recognition of that concurrent activities, and the person
isn't -- does not beconme any |ess of a manager.

I know one of the things that ny good friend, Tim
Crimons, said, that this would in some way jeopardize the
relationship in the construction industry of the journeynen
and their relationship, all of a sudden they could be

recategorized as managers, that’s not our intent. And if it
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needs to have specific |language to do that, we'll be glad to
work with Timand other representatives of the building
trades to clarify that.

But at the sane tine, we think there’'s a speci al
recognition, especially for the service industry, to be able
to have that ability to recogni ze the responsibilities and
duties continue when that person does what it takes to keep
a service -- a business going.

Wth that said, | will yield to M. Bruce Laidl aw
who can perhaps talk nore specifically about our proposal.

MR LAIDLAW M/ nane is Bruce Laidlaw. |’ mhere
-- I"’mwith the law firmof Landels, R pley, and D anond, in
San Franci sco, here on behalf of the retailers in support of
t he | WC proposal .

I think 1’"mgoing to focus mainly on certain
objections that | have heard and provide a little commentary
on them

One of the primary argunents seens to be that the
fl oodgates are going to be opened because the | anguage is
anbi guous, and that people, wi de ranges of people, who never
bef ore woul d have been viewed as nanagers and not entitled
to overtime will suddenly be put into the manageri al
category. And | think that it’s -- the problemis, by
focusing just on the duty element and forgetting that there
are several other aspects of the test for an executive

enpl oyee, perhaps the one that’'ll keep the fl oodgates cl osed
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the nost is sinply the fact that these enpl oyees have to be
paid twice the state m nimumwage. So, right there, | think
there’s a | ot of people who aren’t going to pass that test.

And wor ki ng your way down, the exercise of
di scretion and i ndependent judgnment is still in the wage
orders. That’s not being tossed out. 1t’s ny understanding
that there’s no effort to elimnate the requirenent that
soneone who’s categorized as exenpt has to be supervising
two people, or the equivalent of two people, and that that
i ndi vidual has to have hiring and firing authority. And
t hen, you al so have the quantitative test of taking out your
| edger and finding out whether they re devoting 50 percent
of their tine to managerial duties, as defined in the
proposed regul ati ons.

So, | think that anybody who proposes some sort of
hypot heti cal enpl oyee who’ s suddenly going to find
t hensel ves a manager shoul d be asked to run through all of
these el ements of the test and not focus on the duties,
because, otherw se, you get sort of a m sleading inpression
of what’s trying to be acconplished here.

Opponents al so argue that this is an attenpt to
sort of junk the quantitative test of California lawin
favor of the nore lenient, if you will, “primary duty” test
of federal law. And | think that’'s clearly not the intent.
You still have to get out the ledger. You still have to

| ook and see what these enployees are doing. You decide
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whet her that is an exenpt duty or a non-exenpt duty. You
total up the tinme, and you see where you cone out. There is

not hing in the | anguage that suggests that that counting up

is disappearing. It appears to nme that all that has been
done is -- and this is exactly what the Legislature asked be
done -- is to define what duties go on the exenpt side of

the |l edger. That’'s what the I W was asked to do, and |
think that’s what the current |anguage does. It defines the
duties that go on the exenpt side of the ledger. But it
doesn’t elimnate the counting.

There is obviously considerable attention being
focused on the heads and hands aspect of this, that is, to
the time where sonebody who is in a managerial position is
bot h doi ng some sort of nmanagerial work, be it directing an
enpl oyee to clean up sonmething that’s fallen on the floor or
what ever, and doing sone sort of work that is -- would be
deemed non-exenpt, sonme sort of production work. And |
think that this is reality. As M. Young says, this happens
all the tine. The case law in this area recogni zes that
this is reality, that this happens all the tine. And
really, the question is sinply which -- when that is
happeni ng, how is that going to be characterized for
pur poses of applying the exenmption? 1Is it going to be
characterized as exenpt tine or non-exenpt tine in this
si nul t aneous situation?

It appears to nme that the I WC has sinply made the
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judgment that when you’'re tal king about the kind of enpl oyee
who has a wi de range of managerial duties, is supervising
enpl oyees and the other things | nentioned as part of the
test, and who has this higher |evel of conpensation, because
t hey’ re supposed to be thinking, because this is their job,
is to use their head, that in the event that one of those
enpl oyees is both using their head and their hands, that
it’s consistent -- | think it’s fair and reasonable, and
it’s consistent with the legitimte expectations of

enpl oyers, that that tine be put on the managerial side of
the ledger. That is what -- as | understand it, what the

| WC proposal does.

Now, | think it’s inportant to recogni ze that
there’s going to be tinmes when sonme -- the manager i s not
using his head, if you will, where the work is going to be
strictly non-exenpt. This is not an effort to create sone
sort of situation or belief that because sonebody’s a
manager, they' ||l automatically be spending all their tinme
t hi nki ng about managenment and so there will never be any
inquiry into -- any need for an inquiry.

And | think that gets to the point of how do you

enforce this. Well, thisis -- this is not going to nmake
the enforcenent any nore difficult. | do -- |’ve been
i nvol ved in these kinds of cases, | do this kind of stuff,

and | can tell you that current California lawis very

conplicated. |It’'s a big pain. Wat you need to do is to
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sit down, if it’s alitigated context, you take the
deposition of the person who's saying they' re m sclassified,
and you run themthrough their entire day and you find out
what they were doing during their entire day, for an entire
week. You know, you’ve got your |edger, you’' ve got your

m nutes devoted to this kind of work, and you cone up with
an answer. That is exactly the same process that’s going to
be gone through under the current proposal.

In fact, it may be that the process will be made
sonewhat easier, at least, by the fact that there are
gui del i nes, that you now know t hat when sonebody is devoting
time both to managerial work and to non-managerial work, you
know, based on the regul ation, which side of the | edger it
goes on. It’'s -- that’'s the answer. And | think it’'s a
perfectly legitinmate answer to cone down with.

The final point | wanted to nmention just briefly
is that the | anguage with respect to the presunption for
peopl e who are in charge is not a categorical exenption. |
just -- | don't read it that way. | don’t understand that
to be the intent. |It’s just a presunption. Like nmany other
presunptions, it’'s covered by the Evidence Code. But it
does not, as | understand it, change any burden of proof and
it will not create a categorical group of people with
respect to whomthere would be no further inquiry. So,
think any indication that that is what this | anguage woul d

do is just wong.
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And with that, |1'd be happy to answer any
questions or turn over the m crophone.

COW SSI ONER DOVBROWEBKI @ Sur e.

COW SSI ONER BOSCO: M. Laidlaw, | have one
question. |’ve received a variety of letters fromwhat you
m ght call class action plaintiff |awers. And of course,
all of them are against any sort of |anguage such as we’'re
considering today. In your |ooking at the |anguage and al so
having had a | ot of experience in litigating these matters,
woul d you say that this |anguage or any part of it is
tailored to end sonme of those |awsuits or underm ne them or
woul d this | anguage, if we enacted it, change the decisions
in existing suits?

MR LAIDLAW Well, as | say, | mean, you stil
will have the lawsuits. You will still have the sane
inquiry in the lawsuit, that is, you know, totaling up the
| edger and seeing where it comes down.

As | understand this, all it does is provide sone
clarification and sone gui dance with respect to the kinds of
duties that are to be managerial by recognizing that nental
work is a legitimte component of nmanagerial work. | would
hope there’s no di spute about that concept. But this nakes
that absolutely clear. And it al so provides clear guidance
as to what to do when sonebody is legitinately doing
manageri al work and doi ng non-exenpt type work at the sane
tinme.
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COW SSI ONER BOSCO.  But mny question’s a little
nore -- | understand what the intent of it -- |I’mtalking
about cases in existence now, major class action cases.
Wul d this | anguage, if we enact it, change the outcone of
t hose cases, in your opinion?

MR LAIDLAW Well, the truth is that the |law on
t he heads and hands is unsettled in California. There are
policies that the D vision of Labor Standards Enforcenent
follows, but that is not the law So, there’'s no statutes
and there’s no regulations that address that directly.

COW SSI ONER BOSCO: Wl I, then, | guess ny
question is, would -- if we enacted this |egislation, would
t hey becone nore settl ed?

MR LAl DLAW Yes.

COW SSI ONER BOSCO. Thank you.

COWM SSI ONER DOVBROWEKI @ Commi ssi oner Broad?

MR YOUNG But -- excuse nme. Conm ssioner Bosco
it would be ny contention it would be prospective, | mean,
in the sense that we’'re acting today. | mean, those cases
were -- again, whenever the action or if this Conm ssion

decided to act, at that point, prospectively, certainly it
woul d put clarification. But what’s occurred prior to that
is -- would be under what is, again, | nean, a sonewhat
anbi guous set of circunstances that would be left to the
court to decide. And this action would define future --

woul d deal with future action and give clarity. Hopefully,
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there woul dn’t be cases because both sides would then have a
definite -- a clearer definition of what is a manager and
what isn't.

COW SSI ONER BOSCO:. Wl I, M. Young, as nuch as |
have adm red your advice for over thirty years --

MR YOUNG | thought 1'd try.

COW SSI ONER BOSCO:  -- are you trying to say that
a court today wouldn't -- that has a case before it wouldn’t
take into account a decision that this Conm ssion nade, and
even with a case before it?

MR YOUNG Again, | guess that’'s ultimately left

to the trier of fact. But | would think that -- but | do --
| do believe -- and certainly, that’s not our intention with
proposing this. It is to do prospective and nake a

definition to go forward and not, certainly, try to deal
with ongoing |lawsuits. And that’'s the -- if that's the --
if a court decides to take that into consideration, | think
it also speaks for the fact that this Conm ssion really
hasn’t acted prior to that and would -- and in the absence
of that, the courts have had to nmake what -- either case --
by case law, their own deci sions.

COW SSI ONER BOSCO. Wl l, | wasn’'t trying to
imply that you had even an eye toward the existing | awsuits,
but | just wanted to nake that point.

MR YOUNG Rght. And Il -- 1 nean, | --

COW SSI ONER BOSCO. Thanks.
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COWM SSI ONER DOVBROWSKI @ Commi ssi oner Br oad.

COW SSI ONER BROAD:  Yes, sir. | have severa
guesti ons.

You re famliar with the enforcenent manual of the
Di vi si on of Labor Standards Enforcenent?

MR LAIDLAW Yes, | am

COW SSI ONER BROAD: Ckay. Wiat’s wong with this
list that, on Page 106 and 107, describes exenpt duties?
“Interview ng, selecting, training enpl oyees, setting and
adjusting pay rates and work hours, directing the work of
subor di nat es, keepi ng production records,” et cetera, et
cetera. Then it lists a set of things that aren’t exenpt
duties: “perform ng the sane kind of work that a subordi nate
is perform ng; any production service work, even though not
i ke that performed by subordi nates, which is not part of a
supervi sory function; maki ng sal es; repl enishing stock;
returning stock to shelves; except for supervisory training
or denonstration purposes, perform ng routine clerical
duties,” et cetera, et cetera, et cetera. It’s all very
wel | defined. What’'s wong with what we have there?

MR LAIDLAW Well, | think it doesn’t address the
question of whet her sonmebody who is doing those things is
al so doi ng managerial work. This -- | don’t believe that
that --

(Laught er)

MR LAIDLAW -- and that -- and there may be
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times, as | said, where they're -- nay be lots of times when
sonmebody who is engaged in those activities does not have
any, you know, head conponent to what’s going on. And that
time will remain non-exenpt time, as | understand it.
There’s no effort to say that when sonebody’ s doi ng those
things and there is no exenpt or managerial conmponent to
their work, that that time would be treated as exenpt. It’s
goi ng to be non-exenpt time.

So, there’s nothing wong with the list.

COW SSI ONER BROAD:  Ckay. Well, 1’11 tell you,
I”m confused, but not that confused, by what you’'re saying.

What do you nmean by doing work with your head and
your hands at the same tine? Are we talking about the sane
nonent, the same nmonment in time, like I’mreaching for this
m ke and |'’mtal king? That’'s what you re tal ki ng about?

MR LAIDLAW Let’s say that I'’mw ping a counter
and I’'mtelling an enpl oyee that there is -- a Coke got
spilled on the floor and can they pl ease get a nop and wi pe
it up.

COW SSI ONER BROAD: Ckay. And that takes --

MR. LAIDLAW And | am sinul taneously doing -- you
know, | guess sonmeone woul d say |’ m doi ng non-exenpt work by
Wi ping the counter, but I'msinmultaneously attending to the
managenent of the business by asking an enpl oyee to do
sonet hi ng.

COW SSI ONER BROAD:  Now, how long did it take you
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to say that?

MR LAIDLAW How long did it take to wi pe the
counter? | nean --

COW SSI ONER BROAD:  Five seconds, right? Now,
what if you're -- now, we’'re tal king about someone who’s
flipping burgers now for 60 percent of the day, not -- we’'re
not tal ki ng about soneone who's flipping burgers for 15
m nutes of an eight-hour day, we're talking -- and firing
peopl e the rest of the tine.

(Laught er)

COW SSI ONER BROAD: We’'re tal ki ng about sonebody
who’'s flipping burgers for 60 percent of the day, right?

(Appl ause)

COW SSI ONER BROAD: Are we not? | nean, that's
who we’re tal king about. You' re saying during that portion
of tine, they re doing sonething sinmultaneously that’s
manageri al, correct?

MR LAIDLAW They may be or they may not be.

COW SSI ONER BROAD: Ckay. How do you denonstrate
that they are?

MR. LAIDLAW The sane way you do it in any one of
t hese kinds of situations. You have to take their
deposition and ask them

COW SSI ONER BROAD: Ckay. So, you determ ne the
l ength of their thoughts.

MR LAIDLAW Well, you --
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(Laught er)

COW SSI ONER BROAD:  No, |’m deadly serious about
this. You determine the length of their thoughts and you
add them up over the course of a day, while they' re flipping
a burger. In other words, you said -- you said, “Cean up
-- clean up the shelves,” and then had a series of other
t houghts, like, “I have to go to the bathroom” “l need to

go home soon,” “I mss ny wife,” whatever. Those are not
manageri al thoughts, correct?

MR LAIDLAW Wiat you're -- if that person, for
exanmple, is watching -- now, there will be hanburger cooks
who are back, you know, in sone obscure place where they
can’'t see anything, they are conpletely, you know, isol ated,
they are in no position to be watching what’s going on in
the store, they can’t see the register, they can’t see the
custoners. And under those circunstances, there may not be
any opportunity to be engaging in anything that qualifies as
manageri al work. But other managers who are in that
position, at the stove or the grill or whatever, wll be
keepi ng an eye on what’s going on, will be watching and
nonitoring the operations of the store. That’s what they' re
bei ng conpensated to do. And if they’ re managers, exenpt
managers, they re being conpensated at tw ce the m ni mum
wage.

Wl l, how long does it take --

COW SSI ONER BROAD: But that’s not the thought
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that they' re having. They're not having a thought, “I’'m
nonitoring the store.” They’' re |ooking around. That takes
two seconds. And then they spend the next fifteen seconds

t hi nki ng about a whol e bunch of other things, right, because
they’'re -- these are human beings we’re tal king about, wth
a physiology of their brains that has themengage in a
successi on of thoughts. W don’'t engage in manageri al

t houghts ei ght hours a day, do we?

MR LAIDLAW | would assune that’'s accurate. But

COW SSI ONER BROAD: Ckay. So, how woul d we
enforce this rule?

MR LAIDLAW The same way that the rule is
enforced now when there’s a dispute. You have to -- it's a
fact-intensive inquiry. The California Supreme Court has
recogni zed that. Al the courts recognize that this is not
sonet hing where there’s a bright-line test and it’s a piece
of cake. This is not a piece of cake. You have to go
person by person, under current |aw and, | assune, under any
new y enacted | aw.

MR FINE: Wy don’t we |ook --

MR, LAI DLAW Yeah, go ahead.

MR FINE: Let ne try to answer that.

My nanme is Ned Fine. |’ma nanagenent attorney
here in the state. |’ve been practicing in this arena for

thirty years.
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What we’re argui ng about, M. Broad, you well
know, is essentially the Burger King rationale. Burger King
was a case under the federal |aw that deened a Burger King
manager still managing the store -- that was his primary
duty even if he’s flipping burgers, as long as he’'s keeping

an eye on the store. You talk to all the other workers in

the store, “Wio's the boss?” “That’s him over there.”
“Where is he? Oh, he’'s flipping burgers.” *“Yeah, but he's
keeping an eye on all of us.” They know he’s the boss.

That’s his primary duty.

The short answer as to how you interpret this, how
you apply this, is it a quagmre you re now junping into?
No. You would be finally -- and | comrend you for having
t hese regul ations that basically make --

COW SSI ONER BROAD: They’'re not -- they' re not --
they’ re not m ne.

MR FINE: | know they're not yours. | know that
well, they're not yours. But | conmmend you for making the
California test now closer to the federal test.

COW SSI ONER BROAD:  Ch.  So, wait. So, what
you're saying is we're going to resolve the Burger King
case. W’'re going to fix this and establish a “primary
duty” test in California. 1is that what you re saying?

MR FINE: Not quite. This nakes it --

COW SSI ONER BROAD: Not quite?

MR FINE: You have a 51 percent test that AB 60
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COW SSI ONER BROAD:  Yes.

MR FINE: You have the 2x of m ni num wage for
conpensati on which AB 60 mandat es.

COW SSI ONER BROAD:  Unh- huh.

MR FINE: But the whole point is, of this
Conmmi ssion proposal, is that it, in my view, tracks better

federal law than up to now.

The Labor Comm ssioner |oves to follow federal | aw

when it’s hel pful and appropriate. | conmmend you every tine

you try to bring the IWC rules to track the federal |aw
have national enployers here with fifty states with
operations, and they go crazy with what happens in
California. It’s a major inpedinent. | don’t see why, in
this situation, that there is an absol ute conpelling need
for the IWC to have a special rule for California managers.

COW SSI ONER BROAD: Because the Legislature
enacted the rule.

MR. FINE: They enacted a rule providing the 51
percent test and the 2x m ni nrum wage, which is fine.

COW SSI ONER BROAD:  Wich is the difference
between it and federal |aw, as has been the case in
California for fifty years.

MR FINE: That’s right, except I would al so

suggest, whenever the | W goes beyond the federal |aw and

provi des nore protection, there is now a new opportunity for
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the |l awers of the State of California to, thankfully, find
the federal |aw preenpts. The federal law clearly permts a
state to be tougher with respect to having a hi gher m ni mum
wage, and it permts the states to be tougher with respect
to having a higher maxi mum hours. That’'s exactly the words
fromthe statute. As soon as you start tinkering with al
the other rules, it opens itself up to a najor federal
chal | enge.

COW SSI ONER BROAD:  So, your view -- your View,
then, is that when we're defining the nature of the duties -
- let’s leave aside trying to bring back in the “primary
duty” test through sone clever little exercise here, because
I think that’s what you' re doing -- but anyway, you think
that we should follow what the federal criteria are for
duties. Is that correct?

MR FINE: \Wenever possible, except -- unless
there’s a conpel ling business reason or purpose.

COW SSI ONER BROAD: Then perhaps | can | ead you
t hrough and ask you why you left so many of themout in this
proposal .

(Appl ause)

COM SSI ONER BROAD: (Ckay. Now, let’s go -- let’s
go through that and let’s talk about it, and you can tell ne
why you |l eft each one of these out.

MR YOUNG Commi ssioner Broad, with all due

respect, we’ve indicated that the | anguage that’s before the

GOLDEN STATE REPORTING
P. 0. BOX 5848
Monterey, CA 93944-0848
(831) RRR-R8K1



© 00 ~N o o A~ w NP

N NN NN NN R R R R R R R R R R
o g A W N P O © O N O 0~ W N L O

49

Commi ssion, we ask, before -- we ask the Commi ssion to

wi t hdraw t hat because it was -- | -- to say it’s inartful
per haps, again, it’'s a work in progress that needs nore
consi deration, and we hope to have a di al ogue w th, again,
organi zed labor. As | said, it wasn’t our intention --
intent to in any way disturb the relationship of a

j our neyper son.

And with all due respect to M. Fine, he wasn’t in
the work in developing that. And rather than go through
that, we’'ll present back to the Comm ssion | anguage t hat
does mrror closer to the federal duties. Rather than |eave
themto interpretation by the Labor Conm ssioner, we wll

enunerate them

COWM SSI ONER BROAD: Ckay. Well, let’s assune
that you' Il bring sonething back that’s closer to the
federal set of duties, which -- ny understanding, it cites

t he Code of Federal Regulations in the DLSE nmanual, so those
are the federal duties. So, maybe we can di spense with this
by just agreeing to what we have, which are the federal
duti es.
MR YOUNG But -- well, okay. Al right.
COW SSI ONER BROAD: Now, let’s go on to the
presunptions, because |1'd like to ask some questions about
t hose.
I"mreading from AB 60, Section 515(e): “For the

purposes of this section, ‘primarily’ means nore than one
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hal f of the enployee’s work tine.” Then we have not one,
but two Suprene Court decisions in the last six nonths, of
the California Suprene Court, talking about the “primarily
engaged” rule. Were in this bill does it give the

Conmi ssion authority to create a presunption that someone
that’ s working nore than 50 percent time on non-exenpt
duties can be presuned to be engaged in exenpt duties?
Wiere is there authority for that presunption?

MR LAIDLAW It's in 515(a), where it says that
the I WC can adopt or nodify regulations that pertain to the
duties. This is a regulation, and it pertains to the
duties. It indicates that when somebody’s in charge, it
creates a rebuttabl e presunption that they are performng
certain kinds of --

COW SSI ONER BROAD:  So, in fact, there is a
presunption that they’ re perform ng those duties
irrespective of how nmuch tine they' re actually engaged in
duties. That’'s the presunption. | mean, you want ne to
read it to you?

MR LAIDLAW It is a presunption, but you asked
what the authority was. And |I’msaying that’s the
aut hority.

COW SSI ONER BROAD: Wl I, it seens, in ny view,
to flat-out contradict the statute.

MR LAIDLAW But you don’t -- but the statute is

not thrown out. You still -- if it cones to a litigated
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situation, you still -- the enployer still has to
denonstrate that the enployee is spending nore than 50
percent of their time in managerial work.

COW SSI ONER BROAD:  Yes, but it would be us
giving enployers the legal right to presume sonethi ng when
they have no legal right to categorize anyone as exenpt
unl ess they work nore than 50 percent of their tinme in
exenpt duties. So, it’s handing a litigation opportunity to
a lot of people that make the grand sum of nineteen hundred
bucks a nmonth. That's -- that’s what you re doing, right?
O wong?

MR LAIDLAW This is -- it’s just an evidentiary
presunption. It doesn’t change the burden of proof. |
don’t understand -- | don’t believe that this wuld even
come into play in 99 percent of litigated cases. And |
think it’s within the scope of 515(a).

COW SSI ONER BROAD: Ckay. Al right.

Now, the paragraph above says:

“The time devoted by an enpl oyee to these and

any ot her managerial duties is exenpt tine for the
pur poses of determ ning whet her the enpl oyee is
primarily engaged in managerial work, even if that
enpl oyee i s sinultaneously perform ng other tasks,
such as production work, that m ght be
characterized as non-exenpt.”

Now, does that -- does that |anguage not ask us to sinply
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t hrow away and di sregard conduct which i s non-exenpt and
categorize it as exenpt? | nean, at that nonent, they're
flipping burgers, right?

MR YOUNG But -- wait. Wait. Excuse ne.

MR FINE: But you’ ve cone to the conclusion that
flipping burgers is his primary duty, when, in fact, he's
keepi ng an eye on the store. You're --

COW SSI ONER BROAD:  No, we have no -- we have no
“primary duty” test in California, period.

MR FINE: | know, but what is he really doing?
Are you payi ng him $30,000 a year to flip burgers? No,
you’ re paying him $30,000 to watch the store. And
nmeanwhi l e, at times, he has to flip burgers.

COW SSI ONER BROAD: No, that is the -- that is a
description, again, of a “primary duty” test. W have a
ti me-based test in California, not a “primary duty” test.
It doesn’'t matter what the enployer is -- is in the
enployer’s mnd; it only matters what the worker is doing.

MR YOUNG Conm ssioner Broad, listen. | think
you’' ve pointed out areas that -- where, again, we need to
cone back and redraft this | anguage and be cogni zant of
them And we will do that. And --

(Audi ence rmur nmuri ng)

MR YOUNG [|'Il stop talking while they' re
interrupting. But let me just finish ny thought on this.

But the point is, is that the difference, | think,
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where we depart is that we believe that you can do those
activities on a concurrent basis, that you don’t becone |ess
of a manager. Certainly, again, you nust be primarily
engaged in the duty of managenment. But the problemis that
under the Department of Labor current interpretation, the
m nute the manager grabs a cash register, he or she ceases
to becone a manager. And that’s the point where we
di sagree.

And we believe -- again, as | said, we have to
conme back with | anguage that better expresses that -- but

it’s that concurrent hand and m nd, not the substitution

effect, | mean, that, again, somebody can work at a register
24 hours -- or eight hours a day, and that person becones a
manager. The bottomline is we -- what we're trying to get

at is the fact that when that person, as the exception, not
the rule, takes those duties that you enunerated, that
person continues to be the supervisorial person in charge of
that, with the sane responsibilities.

And that’s -- and again, we -- the language in
front of you needs to be rewitten. W wll rewite that
and address the things you’ ve pointed out.

COW SSI ONER BROAD: Ckay. Let ne -- and | think
that’s a good idea. Let ne also just rmake sone points here
about this that I’ m concerned with.

Wiile you' re rewiting this, you m ght consider

the differences between the Fair Labor Standards Act |ists
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of duties and the -- sone of the concepts you' ve thrown in
here, like “ensuring custoner satisfaction,” which is found
nowhere that | can find. And every worker in the whole
state that deals with the public ensures custoner
satisfaction. So, that was |like grabbing a little too much.

And this stuff where it says, “Exanples of duties
include, without limtation,” and then there’s a list of
duties, so it’s all those duties plus everything el se that
anyone coul d think of possibly doing.

MR YOUNG Right.

COW SSI ONER BROAD:  So, that, obviously, is
pretty far out there.

And there are also subtle things that were done
here, but don't believe that people have m ssed them which
is the federal test requires that you work -- that the work
“consi sts” of those duties, not that they re “performed for
t he purpose of or in connection with” the duties, because
that starts to get it off in very vague areas.

There’s al so | anguage in federal |aw that requires
that the enpl oyee be supervising or be nanagi ng, rather, a
customarily or recogni zed departnment of two or nore people,
t hat they cannot be doing the sane work as their
subordi nates, a matter which is quite critical here that is
in federal law. And | think if you were to reintroduce that
concept, they can’t be doing the sane work as their

subordi nates, then maybe we’d take about 99 percent of the
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probl em away and resolve the thing quite clearly for you.

So, as you're rethinking this proposal, perhaps
you should rethink it along the Iines of what the federal
| aw does, in fact, say about the description of duties.

Be m ndful that we can't repeal the “primarily
engaged” test. W can only |look at the definitions of the
duti es.

COW SSI ONER DOVBROABKI @ Barry - -

COW SSI ONER BROAD:  Thank you

MR. LAI DLAW Conmi ssioner, may | just point out
that the duties that are actually listed in the federal
regul ations are only relevant to the long test, which is for
i ndi vidual s who are making | ess than $250 a week. If
they’ re making -- people are naking nore than $250 a week,
the lists in the regulations aren’t relevant. Then you
revert to the “primary duty” test. Because the California
statute is -- obviously requires two tines the m ni num wage,
that’s going to get sonebody wel|l above $250 a week. And as
aresult, the lists of exenpt and non-exenpt duties set
forth in the federal regulations sinply aren’t applicable to
sonebody with that |evel of pay.

MR YOUNG M. Chairman, again, | think we
appreci ate Conm ssioner Broad’s comments. We're going to
t ake them under advi senment, and we' ||l be m ndful of that
when we bring this back. In the interests of tine, perhaps

we coul d have the rest of our w tnesses.
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COWM SSI ONER DOVBROWBKI :  That’s what | was goi ng
to suggest. Let’'s --the other three w tnesses, identify
your sel ves.

M5. BROYLES: Good norning, M. Chairman -- the
new M. Chairman, M. Donbrowski -- and nmenbers of the
Conmi ssi on.

Julianne Broyles, fromthe California Chanber of
Conmer ce.

Certainly, listening to the debate this norning on
the i ssue of the nmanagerial duties has been one that | think
is very necessary, especially in light of the Labor Code
permtting the Comm ssion to exam ne managerial duties and
to nodify, change, or in some way anend the |ist of duties.
And certainly, the points that Comm ssioner Broad brought up
are very inportant ones.

I don’'t believe that the California Chanber or the
ot her menbers of our California Enployers Coalition would
have any problemw th continuing this discussion, as the
Commi ssi on has brought new | anguage and new definitions, and
possibly new |ists of duties, and would be very happy to be
part of that discussion.

The | anguage that was on the agenda today,
certainly, we believed, would have clarified the list of
duties and provi ded sone assurance for enployers when
they’'re classifying their workers. W think that a broader

definition, closer or mrroring the federal definition,
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certainly woul d be hel pful for enployers and nmaybe avoi d the
l[itigation in the first place, if there’ s sonme certainty or
established list, on both sides, M. -- Conmm ssioner Broad,
where the DLSE, you correctly pointed out, has a list of
both the duties and those duties that are not considered
exenpt duties. | don't think either one would be

i nappropriate to examne by the Industrial Wl fare
Conmi ssi on.

I would like to nake sure that several specific
organi zati ons al so are acknow edged as being interested, as
part of this discussion. And that is, besides the
California Chanber of Conmerce, it’'s the California League
of Food Processors, the California Landscape Contractors,
Associ ated General Contractors, the Lunber Association of
California and Nevada, and the California Hotel and Mot el
Associ ati on have al so indicated that they are strongly
interested in this issue and would like to be part of the
ongoi ng di al ogue.

COWM SSI ONER DOVBROWSKI @ Thank you.

MR ROSS: Jon Ross, on behalf of the California
Rest aurant Associ ati on.

Qur nmenbers, obviously, fall squarely in the
m ddl e of this debate. W’re anong those whose managers
work often doesn't fit neatly into the two boxes that were
described earlier this norning by the DLSE wi tness. W

wel come this debate and wel come the opportunity to work with
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you nore as this goes forward.

MR ABRAMS: Jim Abrans, the California Hotel and
Mot el Associ ati on.

A suggestion: | think the key here is that people
are trying to find a way to take all of the types of cases
whi ch, right now, for the DLSE and/or the courts, are
creating real problens because the tests and criteria are
very hard to define. And the nore that this Conm ssion can
gi ve peopl e gui dance, both enployers and enpl oyees and the
enf orcenment agencies, the better off we’'re going to be.

For exanple, we have, in the | odging industry,
just as an exanpl e, executive chefs, executive housekeepers.
And | think there needs to be some kind of a consideration
given to the whole issue of trying to provide bright-1line
tests.

I would like to suggest, though, that the
Conmi ssion give sonme consideration, first of all, to com ng
up with some general |anguage, not necessarily the |anguage
that’ s been presented to you, because | think we all agree
that there are sone issues that need to be addressed, but
t hen goi ng and | ooki ng at specific wage orders. For
exanmpl e, one of the nost contentious situations involving
the | odging industry has to do with an individual, or
per haps a husband and a wife, who are managi ng a notel and
trying to decide at what point mght they arguably be truly

exenpt managers and at what point not. And I'd like to

GOLDEN STATE REPORTING
P. 0. BOX 5848
Monterey, CA 93944-0848
(831) RRR-R8K1



© 00 N o o A~ w NP

N NN NN NN R R R R R R R R R R
o g A W N P O © O N O 0~ W N L O

59

suggest that there are probably, in the retail industry and
ot hers, sone very specific situations where those particul ar
wage orders could be crafted with sonme additional clarity
that would make it easier for people to understand exactly

how the test is to be applied.

Thank you.

COW SSI ONER DOVBROWEKI : | assune there’s no
guesti ons.

M. Pulaski, if you could bring up your witnesses.

W’ ve obviously run over time. W try to be generous.

(Pause)

COWM SSI ONER DOVBROABKI :  Go ahead, Art. Go
ahead.

MR PULASKI: Chairnman Donbrowski, menbers of the
Conmmi ssi on, thank you for the opportunity to address you
today. M nanme is Art Pulaski, fromthe California Labor
Federati on.

I first nmust acknow edge and thank, through the
chair, the many wor ki ng people who join us today in this
hal I behind ne, who took the day off to express their -- the
depth of their concern about the attenpts to take away their
daily overtine pay. | also want to acknow edge and thank
t he people who | think can view us through these nonitors,
who, because this roomreached overfl ow capacity, have
filled up the roomnext door, and, as | wandered into the

hall a few mi nutes ago, are wandering out of that roominto
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the hallway. | want to thank and acknow edge you all for
com ng today too and taking tine off of work to do it.

W have a panel of people representing various
interests of workers, which we will introduce to you.
will go through the nanes very quickly right now for you.

The first is Scott Wetch, political director of
the State Buil ding and Construction Trades Council; Bruce
Hartford, secretary treasurer of the Witers -- National
Witers Union of the UAW M chael Zakos, a nurse at Kaiser
Mental Health in Los Angeles, a menber of UNAC and AFSCVE
and Soni a Mosel ey, a California Labor Federation vice
presi dent and executive vice president of UNAC and AFSSME
the nurses; Rosalina -- Rosalina Garcia, from Sutter
Bui | di ng Mai nt enance, nonuni on worker, she is part of a
class action |lawsuit against that conpany for violating
daily overtime provisions; Matt MKi nnon, who is the
executive secretary of the California Conference of
Machi ni sts; John Getz, a grocery store clerk at Al bertson’s
in Buena Park, southern California, nmenber of IBEW-- | beg
your pardon -- menber of UFCW Local 324; and al so fromthat
local, Dan Kittredge, also a grocery clerk, fromRal ph's
grocery store in Buena Park; Edward Powel |, secretary
treasurer of the California State Theatrical Federation; Une
@unnerson, fromthe Operating Engi neers Local 3; Judy Perez,
vice president of the Comunication Wrkers, Local 9400; Ken

Li ndenan, fornmer -- forner Taco Bell and Wendy’s worker, and
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al so part of a class action |lawsuit on unpaid overtine
wages; Allen Davenport, legislative director of the
California State Council of Service Enpl oyees; and ny
partner, Tom Rankin, president of the California Labor
Feder ati on.

I will, if you would, please, open with a few
comments of ny own.

If I heard M. Young correctly, what seens now
i ke hours ago, the representative of the Retailers
Associ ation clained that the | anguage proposal before you on
managenent definitions for the purposes of exenption of
daily overtime, that that |anguage is the result of sone
ki nd of cooperative effort between the | abor novenent and
themas -- during the process of negotiations over AB 60,
the daily overtinme law, | have to say that if | heard him
correctly, and if you can go to jail for lying before this
conmttee, then we ought to call the posse, slap on the
cuffs, and throw himin the slammer

COW SSI ONER DOVBROWSKI : Art, | will agree with
you that that is not |anguage that you have -- that is not
| anguage that you have participated in crafting or agreed to
or anything el se.

MR, PULASKI: Thank you.

And further, let me say that we had no
partici pati on what soever in the discussion around the

| anguage before you. And | only wish that there was an
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opportunity for us to have done that, because we shoul d

al ways attenpt to work things out am cably in ways that work
for everybody. But sadly, we had no opportunity for
participation or discussion or input whatsoever in the
proposal s, these and the proposals, others which you set
aside, in terns of stock options that were now before the
Conmi ssi on.

Barely three nonths ago, | appeared before this
Conmi ssion to testify on what | think is a nost urgent need
for the people of California, and that is the raising of the
m ni mum wage fromthe poverty |evel of $5.75 per hour. The
proposal s that now cone before this Conmm ssion and distract
this body are proposals that will not result in an increase
in the poverty wages of workers of California, but, in fact,
unfair pay cuts to hard-working Californians. And we see
attenpts to redefine what is nmanagenent, which is an
extraordinary attenpt to redefine managenent, in a way that
will sinply dismantle the ability of workers to earn daily
overtime pay in California.

Al so, the stock option bonus plan, profit-sharing
pl an, which you have set aside, the exenptions on that are
whol esal e deprivation of daily overtinme to workers of
California. And we expect that there will be |ong
di scussi ons about those as they conme up before you again.

| want to share with you, if | may, ny own

experience. You see, | started work as a 16-year-old as a
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stock clerk in a supernmarket. And ny job duties as a stock
clerk in that supermarket were to take charge of the dog
food and cat food aisle -- it was really a quarter of an
aisle of the supermarket store -- and al so the ket chup.
Now, mny responsibilities included, every Friday, to assess
how much ket chup and dog food was sold, and then to order
next week’s ketchup and dog food. And so, | had, | guess,
managenent responsibilities there, although | was the
youngest and the | east senior of all the people that worked
in the A&P supermarket, and there were sonme 65 of them |
was the | owest person on the totem pole.

Now, the other thing | had was a very, very
i mportant duty. And when sonethi ng happened |ike this,
had to stop everything and drop it. Wen we -- when, in ny
quarter of the aisle that |I had responsibility, when a
bottl e of ketchup dropped on that floor, nmy job was to stop
everything and get a nop and clean up that ketchup, because
we wanted to be sure that no custoners fell down on that
ketchup. W wanted to be sure that the conpany wasn’'t sued.

Now, being the | ow man on the totem pole, |
realized that this would -- if you read these proposals
bef ore the Commi ssion -- would define nme as a nmanager,
because | ordered nerchandise and | protected the safety of
t hose custoners fromthe ket chup

Now, if | had known | was a nanager, | would have

asked for a big raise, or at least, nmenbers of the
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Conmmi ssi on - -

(Laughter and appl ause)

MR PULASKI: At |east, nenbers of the Conmi ssion,
I woul d have requested sone stock options in ny company.

(Laught er)

MR PULASKI: Now, sadly for me at the time, |
didn't get them CGood for me now, because that conpany was
t he A&P supermarkets chain, one of the |largest chains in the
country for selling groceries, and that chain, seven years
| ater, went out of business, and | would have lost ny shirt
if | had got stock options instead of ny overtime pay.

And if you |l ook at the conpanies nowin this state
that want to get rid of daily overtime for stock options,
there -- and the supermarket was a basic industry, right?

It provided the staples for people in the comunity. W

t hought that would be the |ast store to close down. And now
you’' ve got dot cons dropping like flies. But yet, they're
claimng that they want to protect those workers by giving

t hem t hose stock options.

So, California has, for a long tinme, provided a
strong standard for determ ning who is a manager and who is
not a manager. Assenbly Bill 60, our bill to re-establish
daily overtime, has affirmed that enphatically. And I'm
going to take the liberty here to read you nmerely one
sentence of that new | aw, signed by Governor G ay Davis.

And | quote from Chapter 134 of that |aw, that says: *“The
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Legi slature affirms the inportance of the eight-hour workday
and” -- this is all one sentence -- “and declares that it
shoul d be protected, and reaffirns the state’s unwavering
conm tment to uphol ding the eight-hour workday as a
fundanental protection for working people.”

(Appl ause)

MR PULASKI: California law -- California | aw

says that workers who are primarily engaged in non-
managenent tasks for nore than half of their work hours are
not managers. W apply a strict quantitative test, which
this Commission reaffirned in 1988 and has | asted through a
Republ i can admi nistration and Denocratic adm ni stration,
t hrough Pete W1 son, through George Deuknejian, and many
others. W rkers who spend | ess than 50 percent of their
ti me on managenent tasks are eligible for overtine pay.

The proposal before you today woul d weaken t hat

standard dramatically and cut paychecks for hundreds of

t housands of California workers. | dare say that the way |
heard these managers, representatives of |abor, speak -- of
managenent, speak earlier, it may be mllions. It would

al l ow enpl oyers to reclassify workers who perform weakly
def i ned managenent tasks, and nerely a few of them such as
ordering ketchup, cleaning up ketchup, ensuring custoner
satisfaction -- make sure they know where to find the

ket chup, and the ordering of nerchandise. That’'s being a

“manager,” but we can never let that and we won't let that
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happen in the State of California.
You know, enpl oyers have been skirting the |law all
over the place already. |In recent years, they have been
m scl assi fyi ng enpl oyees as i ndependent contractors. The
state has spent a | ot of noney defending those workers in
that case. The proposal before you today presents the sane
opportunities for conpanies to engage in a new kind of
abuse. It would cut the pay of hard-working Californians.
And let nme say this. W should nake sure that we

use the |l anguage properly. Instead of calling this “re-
classification,” instead of calling this “exenpt status,” we
ought to call the words what they are, and that is, we are
denyi ng, denying, denying workers daily overtine pay. W're
not exenpting them we’'re denying them And we're cheating
them So, let’s be sure that we use the | anguage properly.

I’mgoing to not do this because of time, but |
woul d refer you, and hope you read it, an article |ast
Friday in the newspaper, San Francisco Chronicle, that talks
about the experience of one person in the dot comindustry,
who is now one of many, many who are suing their conpanies
because they are skirting the law and trying to get around
frompaying themtheir rightful daily overtine.

Let nme conclude by this. These proposals woul d
dramatically cut the pay of hard-working Californians in
al nost every industry in this state. And appallingly, it

cones at a time of record profits for conpani es and sal ari es
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for chief officers. The boom ng econony is a bust for too
many workers in this state whose wages are not keeping up
with the cost of housing, childcare, transportation, and
much nore. And we vigorously urge you to reject and deny
the concept of this and get on with the business of raising
t he wages of m ni num wage for the workers, hundreds of
t housands of them in the State of California, to do
sonet hi ng good for the people of this state.

I thank you very much

(Appl ause)

MR PULASKI: M. Chairman, next we have Scott
et ch.

MR WETCH. M. Chairman, Scott Wetch, of the
State Buil ding and Construction Trades Council.

First, 1'd like to disagree with ny friend, Bruce
Young. | think that this | anguage was artfully drawn.
Unfortunately, it reads like a Picasso. And therein lies
t he probl em

The |l egal points in regard to the broadeni ng of
the definition of managerial duties were well covered in the
| ast panel by Commi ssioner Broad. However, what 1'd like to
do is provide a practical perspective on what this
amendnent, if adopted, would nean in the construction
industry. And we believe that it would provide an
opportunity to undermne the rich tradition of the

construction industry, whereby the skills and the know edge
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of various crafts is literally handed down from one
generation to the next on the job site. Mreover, this
amendnent has the opportunity to have a chilling effect on
wor kpl ace safety and would cripple California s nationally
recogni zed system of apprenticeship training as we know it.

Make no m stake, this new definition provides a
clear path, a clear avenue, for construction enployers to
reclassify rank-and-file journeynen as nmanagers. Every day,
on every construction job site in California, |ead
journeymen direct and nonitor the work of apprentices and
younger, | ess experienced enployees. As a matter of daily
activity, journeynen decide what types of materials,
supplies, or tools to be used, and determ ne and denonstrate
the techni ques to be used, all of which would classify them
as managers and exenpt themfromdaily overtine under this
pr oposal .

The practical consequence of this new definition
is that enployers in the construction industry will re-
classify as many journeynen as they can to managers, paying
t hem under the salary provision, and then journeynmen who
aren’t reclassified will be reluctant to take the | eadership
roles that are needed on a job site. They will refuse to
pass on the skills of the trade to apprentices and | ess
experienced workers for fear of being converted to
managenent status. As a result, substandard construction

will proliferate, job safety will be severely conprom sed,
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and the construction -- the construction job site hierarchy
as we knowit will be thrown into confusion.

For these reasons, the State Buil ding and
Construction Trades Council urges you to reaffirmthis
Conmi ssion’s statutory responsibility to protect the rights
of workers and reject this ill advised and harnful proposal.

MR, PULASKI : Bruce.

(Appl ause)

MR HARTFORD: M. Chairman, my nane is Bruce
Hartford. |’ msecretary treasurer of the National Witers
Union. W represent technical witers and hourly paid
technical witers, primarily in the conputer industry.

My position -- my union position, however, is
unpai d volunteer. | nyself make ny living as a full-tinme
technical witer in the Silicon Valley conputer industry.
Over the past nineteen years, | worked for conpanies |ike
Digital Mcrosystens, Apple Conputer, Relational Technol ogy,
Sun M crosystens, Netscape Communications -- essentially al
t he usual suspects.

As everybody knows, |ong, |long hours are the norm
in the conputer industry. And that’s what we’'re primarily
concerned with. Until conputer professionals were brought
under protection, overtine protection, by AB 60, there was
no economic incentive for conmputer industry enployers to
have any concern with how many hours they were requiring

their people to work.
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As soon as your Conmm ssion issued the wage order,
or the ruling, that overtine had to be paid for hourly
prof essional s, imedi ately conpani es began to say, “Wiit a
m nute. How many hours?” Hew ett Packard, for exanple,

i ssued an order to their managers that said no overtine
unl ess specifically authorized in witing. So, it had an
i medi ate beneficial effect.

Now, I'’mnot here -- we’'re not here as conputer
prof essi onal s because we want nore noney. W’re here
because we want | ess required overtine. The whole point of
t he ei ght-hour day and the 40-hour week was to protect the
health and safety of the workers and to provide and ensure
that we have time to spend with our famlies. And the need
to spend tine with famlies and to have a human |ife does
not -- it applies to anybody, no matter how nmuch we’re paid.
| have as nmuch right to spend time with ny famly and with
children and have a social |ife as sonebody who makes hal f
of what | make.

The other -- the other issue is the question of
health and safety. Now, when peopl e think about health and
safety, the natural thing to do is you think of jobs that
are dramatically unsafe, like firefighter or coal mner or
| ongshoreman. But there are serious health problens in the
conmputer industry at the professional level. Repetitive
stress injuries are endemc in our industry, carpal tunnel

syndrome, for exanple. A nunber of our nmenbers are crippled
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for life and can no | onger work because of carpal tunnel
syndrone. These injuries are directly related to the nunber
of hours you’re keyboarding at your conputer term nal.

| don’t know how many of you have had a chance to
visit a large conputer conpany, but, basically, they re set
up where they have these huge roons that are divided into
t housands of little cubicles, with -- and it’s easy to get
| ost as to where you are anong the cubicles. But | always
-- | never have any trouble finding the tech witers section
because all | have to do is |ook for the cubicles where
peopl e are wearing |lace-up | eather braces on their wists
because they -- because of carpal tunnel syndrone and RSI
and | know I’min the technical witers section.

COWM SSI ONER DOVBROWBKI @ Excuse ne. Excuse ne.
"1l let you continue, but I -- we wanted to tal k about the
manager duties, and |'mtrying to --

MR HARTFORD: Ch. Well --

COW SSI ONER DOVBROWBKI @ -- figure out where
you’' re going on this.

MR HARTFORD: Basically, | cane here to talk
about protecting conputer professionals, overtine.

Let ne just say one thing about -- about -- and
this does affect managers. Mbst of the people at the
prof essional level in the conmputer industry are salaried
enpl oyees. But nore and nore of us are now -- are now

findi ng oursel ves working as hourlies through tenp agenci es.
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And this has now gone fromtechnical witers, programrers,
and engi neers into managers. There are nanagers of
departments who | work for who are thensel ves hourly tenps.
In fact, | heard of a case this norning where the vice
presi dent of a conpany is an hourly tenp.

Now, these tenp agencies that we work for take a
third to a half of everything that is paid for our work.
So, for exanple, if I'"'mgetting $100 an hour, | actually --
that is, if $100 an hour is being paid for ny work, | only
get $55, for exanple. The agency gets $45. That woul d
apply also to a tenp manager. But the agencies do not
provi de health benefits, pension benefits, vacation pay,
pai d holidays, any of the kinds of benefits that normally a
worker has a right to expect. And this applies to managers
as wel .

So, it seens to ne that, fromwhat we’' ve seen
it’s the tenp agenci es who' ve been the primary novers to try
and excl ude conputer professionals fromovertine protection,
because they get a huge anmount for every hour we work. They
want us to work as much overtine as they can force us to do.
W want to be protected. W want to have the eight-hour day

def ended for us.

And basically, | guess naybe | apologize if I’mon
the wong speakers list here. | cane up when | heard this.
It was in the newspapers. | apologize if | wasted your

time.
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COW SSI ONER DOVBROWABKI @ No, no. It’'s perfectly
fine. You have a right to speak. | just wanted just to
poi nt out again we're tal king about the manager duti es.

Next speaker.

MR PULASKI: M chael

MR ZAKOS: Good norning, M. Chairman. M/ nane
is Mchael ZzZakos. | live in Wst Covina, California, and
I"’ma staff nurse at Kaiser Permanente in Los Angeles. [|’ve
been a nurse for 22 years, and I’malso a nenber of the
Uni ted Nurses Association of California.

In regards to today’s proposal, speaking for
nysel f and fellow nurses, we, on a daily basis, are expected
to train other enployees, direct, nonitor, schedule, and
pl an work for subordinates. W provide for the safety of
patients, we resolve patient conplaints, and ensure patient
satisfaction. Not only do nurses performthese duties, but
all enpl oyees are expected to performnost of these above
duties. The mission and goal s of Kai ser Pernanente and
ot her hospitals is that all enployees are to ensure that
patients are safe and satisfied at all tines.

How can anyone say tinme spent performng these
duties will be exenmpt, when we are doing this constantly
t hroughout our shift? | can just see the industry saying,
“CGood, we don’t have to pay them any nore overtine any
| onger.”

In conclusion, this proposal not only erodes
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nonetary conpensation, but then it would al so erode the
princi pl e of autonony, |eadership, and the personal
investnent in doing a job well done. | ask you to reject
and not use these duties to exenpt paynent of overtime.

M5. MOSELEY: Good norning, M. Chairman and
conm ssioners. M name is Sonia Mdseley, and I'’ma
regi stered nurse practitioner and the executive vice
president of the United Nurses Associ ations of
California/ AFSCVE. W represent approxi mately 11, 000
regi stered nurses, registered nurse practitioners, and
physi cian assistants in southern California.

We are very concerned about this proposal. As
M chael just said, all nurses and nost hospital enployees
coul d be consi dered manageri al based upon sone of the
followng itens outlined in your proposal, such as training
enpl oyees, directing and nonitoring the work of
subor di nates, resolving custoner conplaints, ensuring
custoner satisfaction, and providing for the safety of
cust oners.

For healthcare workers, it’s very difficult to say
how much tinme is devoted to these duties. And | know there
was a whole diatribe, | guess, on how much is nental and how
much is actually spent doing this, but I can tell you, as a
nurse, when | worked as a nurse, nost of ny tine, even
t hough | was delivering patient care, | always thought about

the safety of the patients. |If the famly cane in and
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wanted to know what’'s going on, | had to address those
issues. | didn't say, “Go to the supervisor and find out.”
| nyself had to do that. So, | really think that this is a
dangerous area to go into, especially for healthcare.

| really ask that you take a careful |ook at this
proposed exenption. | know the healthcare industry
enpl oyers have been | ooking for ways to exenpt nurses,
especially, fromthe paynent of overtime, and | find this
proposal, along with the proposal that was taken off the
table, as certainly an avenue for the healthcare industry to
start | ooking again at, “Ch, good, another way to get out of
payi ng overtine.” And we, as professional nurses and al
heal t hcare enpl oyees, deserve to be paid overtinme for
delivering the care to sone of you, if you' re patients, and
your famli es.

W worked very hard to get AB 60 passed to protect
t he working men and wonen of California. And it just seens
to us that at every opportunity possible, efforts are being
made to avoid the intent of the law. So, again, we ask you
to | ook at not maki ng changes in this proposal and the
proposal that you postponed a deci sion today.

Thank you.

(Appl ause)

M5. GARCIA:  (Through Interpreter) Good norning.
My nanme is Rosalina Garcia. | work for the Sutter Conpany.

W' re suing the conpany because they didn't
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provide us |unch breaks or rest breaks.

W al ready have a trenendous workload. And with
this idea of taking away the right to overtine, if we had to
fill in for other people, then we have an even hi gher
i ncreased workl oad and we woul dn’t get paid.

But these are sone papers fromthe | awsuits we
filed on the company.

It’s hard enough for us, as parents, to be able to
provide for our children with the wages that we earn, to pay
bills and utilities and rent and so forth --

-- such as if our children don’t have the right to
enj oy thensel ves.

The mai n question, as Art was saying, it would be
crazy to say that a janitor is a nanager --

-- because a new worker cones into the building
and you tell themhow to tie the garbage bags so that they
can throw out the garbage --

(Laught er)

-- or because | have to think about whether or not
t here are enough garbage bags to take out the trash for the
rest of the week.

Then we’ d all be nanagers.

And the owner woul d take that excuse to classify
all of us as nmnagers --

-- and make us work nore hours for the sane | ow
wage.
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That’s all for right now

(Appl ause)

MR MKINNON: My nanme is Matt McKinnon, and it’s
ny honor to represent the machinists union nmenbers of the
State of California here at this hearing today.

| have to -- | have to tell you that the
machi ni sts uni on represents workers in aircraft maintenance,
aircraft repair, nmaking airplanes, maki ng defense pl anes,

m ssiles, rockets, electronics, forest products. W

mai ntain the trucks on the road, we naintain the railroads,
we naintain the | ongshore of fl oading equiprment. |If there’'s
anybody that fixes something or nmakes sonet hi ng or
manuf act ures sonething, it’s likely you' re going to run into

a manufacturing unionist and, in California, very often

that’ Il be a machini st.
And | really -- | really have to tell you that as
| look at this proposal, | have to tell you that if ny

menbers out in the rank and file and out in the shops that
use their brains and their hands together -- they' re often
supervi sed by people who don’t know how to do the skilled
work -- if they found out for a nonent that their craft and
that their skill and that their thinking were sonething that
soneone was going to | everage to take away their overtine
pay, they would go crazy.

And | think that there has to be an understandi ng

here of how rmuch anger that this kind of proposal has
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brought. 1’ve been trying to cal m peopl e down over these

| ast -- the proposal you dropped earlier today, 90 percent
of our menbers get stock and bonuses and incentives. |
mean, we half own United Airlines -- cone on -- Boeing, and
all of our nenbers nmake nore than two tinmes the m ni mum
wage. So, we are affected by this.

Clearly, when the WIlson adm nistration’s IWC
tried to unravel the eight-hour day, and successfully did,
in 31 places in California enployers cane to the bargaining
table to try to take the eight-hour day away from our
menbers, 31 places. So, | think it’s really, really
i mportant for this Conm ssion to understand that when you
make industrial policy in this state, even if people wll
argue, “Well, it doesn’'t affect union nenbers,” it does, and
it affects collective bargaining, and it affects things |like
| abor peace, and it affects things |ike how we think about
doi ng manufacturing in this state.

And part of the notion of what we need to be doing
in manufacturing in this state i s having workers invol ved
nore and nore and nore in making the decisions on howto
nove manufacturing, how to nake it happen. W’ re doing |ean
manuf acturi ng, we’re doi ng hi gh-performance work
organi zati ons, we’'re doing stock incentives, we’'re doing al
sorts of things to nmake conpanies work nore efficiently.

You cannot play with people’ s overtime pay while that's

going on. You can't do it.
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And frankly, if we let Burger King be the
determ ner of what our industrial policy in this state is,
we're in deep, deep trouble.

(Appl ause)

MR McKINNON: | could go through, and | woul d be
happy, as you' re working on this, to go through point by
point, but there are tens of thousands of workers that do
not hi ng but work on the control of flow of materials that
are being manufactured. They' re not managerial; they' re
workers. They're people that plan things. You would not
want one of our United Airlines nechanics to give up his
emergency repair duties to sonebody that didn't get paid
overtime because they were sal aried managerial. You
woul dn’t want that to happen. You wouldn’t want a tool -and-
die maker to not think and plan and figure out how to do
sonet hing. His boss doesn’t know howto do it.

Anyway, |’ m pushing nmy luck with time, |’ msure.

COW SSI ONER DOVBROMBKI : I"msorry. | just --
we're going to | ose Commi ssioner Coleman, and | want to nake
sure we do get to sone of these other itens because we need
her vote on them

MR McKINNON:  Well, on behalf of the machinists
uni on, thank you for your time. And please, take this thing
back and really work on it. It should have never even got

out here.

(Appl ause)
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COW SSI ONER BROAD: M. Chairman? M. Chairnman?

COW SSI ONER DOVBROWBKI @ Yes.

COW SSI ONER BROAD: |’ m wondering, if
Conm ssi oner Col eman has to | eave, maybe we shoul d take sort
of a hiatus and do the business that we need to do before
she | eaves.

COW SSI ONER DOVBROWEKI @ One?

COW SSI ONER BROAD:  You have till one? Ckay.

Al right.

COW SSI ONER DOVBROMBKI @ W have till one.
just want to make sure we get this by one.

MR, PULASKI: Wat do we do? Are we to go?

MR LAGDEN. |1'mKeith Lagden. |1’ma forner
manager of Taco Bell and Wendy’s. |'mpart of a -- well,
I’mactually one of the representatives of a class action
agai nst one of the fast-food conpani es.

It’s been very interesting listening to the
argunments here this norning. And the overtine rule has
really been an eye-opener for nme, because suddenly, wth
Taco Bell, it was compul sory to work 50 hours. And the only
way to get paid was to put your hours into the conputer, as
you would do with the rest of staff. However, being a
general nmanager, as | was called, | would enter the 50 hours
that | worked in that week, or nore, and the conmputer woul d
sinply throw it back out, that I was only allowed to put 40

hours in. So, | had to work 50 hours, register 40, to be
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pai d.

If, however, | omtted to put in the 40 hours and
only put in 32, I wuld only be paid for 32. And in ny
sinple brain, | thought, “Well, you know, nmaybe |’ m just
hourly paid, but the other ten hours, | give away for free.”

Conmi ssi oner Broad, | thought, was rather amnusing
this norning, because |'’msure that he’'s spent sone tine
working in fast food, particularly with the amunt of
thinking time that’s done. And he’s absolutely right.

(Appl ause)

MR LAGDEN. You know, whether you're trying to
stuff a taco with nmeat or whether you' re trying to flip a
burger, and you | ook around and you think, “There's 37
peopl e standing in line there, and they want fed.” There's
enough people there to see that the job is done. You can't
control the Iine unless you stop the people comng into the
store.

But there’s a big difference between nanageri al
t hi nki ng and physi cal managenent. And | think that this
needs to be sort of clarified, the thinking rmanagerial and
t he physical managerial. In ny time as a general nmanager in
both Wendy’s and Taco Bell, ny physical managerial time was
| ess than 20 percent. The 80 percent of the time was
flipping burgers, stuffing tacos, burritos, you nane it,
putting your head out the drive-through w ndow, thanking

everybody for com ng by, taking the noney out of the drive-
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t hrough at the back, or thanking the custonmers for com ng
in.

The | awyers that were up here this norning nmade a
bi g deal about custoner satisfaction. They obviously have
never worked fast food. | doubt if they’ ve ever done
anything other than sit behind a desk in a |law office. But
what they don’t understand is that everybody who works in a
fast-food establishnent is responsible for custoner
sati sfaction, because if there’s no satisfaction, there’s no
job for them They need the satisfaction.

And as this gentleman here said, you know, when he
was 16, he had to make a nanagenent decision: did he w pe
up the ketchup or did the conmpany get an action agai nst
then? It’'s the same with the 16-year-old kid or the 35-
year-old person that’s working in fast food. Is it a
managenent decision? No, it’s a comonsense deci sion, not
managenent .

The training of people is strictly laid out in
fast-food conpanies. |It’s done by books. There’'s a book
whi ch comes, thicker than that, and in Taco Bell it’s called
“The Answer Book.” And if you want to know t he answer, you
ook in the book. It tells you howto nake beans, it tells
you how to cook neat, it tells you howto stuff a taco, it
tells you howto clean the bathroom it tells you howto
clean the pan, and it tells you how to shut the door and set

the burglar alarm It’s all in the book. Everybody in the
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store reads it, so everybody needs to know.

The training is done on what they call cascade
fashion. | start -- it’s ny first job in Taco Bell, and ny
job is just to clean the floor. Sonebody el se gets hired, |
get pronoted. So, | show the next person down the |ine that
cones in howto clean the floor. | don't need to be a
manager to do that, but is it a managenent decision to show
sonebody how to clean the floor? Scrub it this way one week
and that way the next week. That’s howit’s done, and it
isn’t a managenent decision; it’s a commonsense -- really, a
commonsense deci si on.

| think the -- if the | aw goes ahead creating
managenent positions, for fast food, everybody will be a
manager. You' re going to go into a Burger King, a Taco
Bell, a Wendy’s -- you nane it. |It’s going to have a
staffing of 42 managers if the store does about $1.25
mllion a year. Everybody will be a manager. Everybody
will think managerially, and that’ Il be fine. But they wll
all be managers because they all have to think. They al
have to try and give the custoner that little bit nore.

Trying to deci de whet her we’ re managenent or
whet her we’'re crew, that’s very difficult when we’'re told,

“These are the uniforms you' re going to wear,” and you're
going to |l ook the sane as the guy that’s handing the food
out the window, the guy that’s flipping the burger, the guy

that’s stuffing burritos, chopping the |ettuce, sweeping the
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floor, wiping the tables, enptying the trash. You all have
the same uniform you just have a little different badge.

The other thing that I do want to nmake really
known to you is that there is a class action with -- agai nst
Pepsi Cola and Taco Bell. The class action was raised in
1996. Imediately it became known, Pepsi Cola hired off the
fast-food business to a conpany called Tricon. |It’s stil
controlled by Pepsi Cola, but on the stock market it’'s a
different entity. The reason for that is, is that should
the class action be successful and there’s a run on the
stock, it will be Iess harnful to Pepsi Cola than it will be
to Tricon. That tells you how much noney that they’'re
prepared to put up to make sure that they do, in fact, get
everybody with no overtinme. That’'s what they're really
| ooki ng for.

| have stock options fromWndy' s, and, quite
frankly, they’'re not worth the paper they' re printed on.
Just like ny friend said, they give themto you at the
hi ghest val ue of the year. Had | have bought them 1’d have
been better just giving the noney to the Salvation Arnmny.
Really, they’'re half the value of what the stock is or what
the options are, so they're not worth having. | would need
to go probably for another four years before they woul d make
anyt hing or even break even.

And that really is about as nuch as | have to say,

fromthe fast-food industry.
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Thank you, and | thank you for your tinme.

COWM SSI ONER DOVBROWSKI @ Thank you.

(Appl ause)

MR CGETZ: Hello. M nanme is John Getz. | work
in the food industry. | work for A bertson’s. |[|’ve worked
there for 17 years now. |’ve held a nunber of different
positions, fromover ten years in managenent to -- actually,

| started fromthe bottom worked ny way up, and worked ny
way back down again. |’mnow a grocery clerk.

I’ve had the opportunity to work for conpanies

i ke Super K -- 1’ve worked both nonunion and union retail.

Real ly, what | amhere is I’ma father. 1 have a
2-year-old, | have a 4-year-old, married, trying to buy a
hone in Orange County. | depend on ny overtine to nmake ny
bills. And that's -- that’s it in a nutshell. | have to --
| don’t make -- | nake just barely enough to afford a hone,
put clothes on ny kids’ back. | count on that nobney.

What you’'re proposing to do here is use a broad
brush. [1’ve been in this industry for 17 years. W provide
service, and we provide a product. That just about covers
everything that we’ve tal ked about today. Everybody in ny
store woul d be a nmanager

If you go around -- we’'re heavy on titles. W
have -- it’s nuneric. W have a nmanager, from1l to 6.

Those are store managers. W have two front-end

supervisors. W have a deli departnment and assi stant
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manager there, a bakery departnment manager and assi stant
manager, a neat nanager and assi stant nanager, a produce
manager, so on and so on and so on and so on. W’ ve got
nore chiefs than we do Indians, just be title al one.
Everybody in ny store could be classified as a manager under
t he | anguage that we’re using here today.

M wife was a -- she left the bargaining unit and
went into a managenent position, adm nistrative position.
This practice goes on today, even now, in the food industry.
They got her to a point where, when we had children, the
enpl oyer changed the rules of the game and told her that she
had -- she was nmandatory, had to be in a store to nmanage her
store, for ten hours a day, five days a week. |If she did
not cut the nunbers they needed to do, she needed to be
there another extra day. That’s a salary enployee. Wat
you' re proposing is, they could nake everybody -- all ny co-
wor kers, nyself, everybody included, a salary enpl oyee.

If you really think that the enployer will define
this and not exploit the working class people in our state,
that’s -- if they see an opportunity to do that, they wll.
And what we’'re tal king about here is making it |egal.

They told ne to keep it brief, so thank you very
much for your tine.

(Appl ause)

MR KITTREDGE: Hello. Good afternoon,

conm ssioners. |I'min the sane industry as Johnis. 1'min
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the retail food industry. |’ve been a 20-year enpl oyee of
Ral ph’ s.

I"'mrank and file, on the front line. 1’ve held
many different positions and wore many different hats, such
as a frozen food nanager. | was the only person in the
whol e departnent. | did the order. That was it. | had

nobody that | managed.

As | heard -- | believe his nane was M. Laidl aw
speak this norning, | doubt that he ever worked in this
i ndustry because of some of the things that he said. [|'m

sure that he thought he was narrowi ng the definition of
overtime, but | think that he was expanding it to include
al nost every single person that works in ny store.

When | was younger, overtime pay hel ped pay for
the extra stuff | needed to get for nmy growi ng kids. Today
ny kids have their own kids, and overtine laws allow ne to
have the tine to give back to nmy comunity, to be a
vol unt eer on boards and conmittees.

Contrary again to what M. Laidlaw said, you would
be opening the fl oodgates of abuses that would follow this
type of change in the overtine | aw.

I think California today is probably economcally
bi gger than a lot of the Third Wrld countries. | think
that it’s time that the enployers in California share sone
of the phenomenal economi c growh that we’re having. And by

not passing this neasure, you will not create additional
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har dshi ps on working famlies in California.

Thank you.

(Appl ause)

MR POWNELL: M. Chairman, nenbers of the
Conmi ssion, ny nane is Edward Powell. And in addition to
the title that Art Pul aski gave ne, I'’malso the senior vice

president for the International Al liance of Theatrical Stage
Enpl oyees, and we have over 40,000 people working in the
entertai nment and notion picture industry in this state.

The i ssue before us today is one that we have had
before us many, many tinmes. As a matter of fact, | have
argued in front of the Industrial Wl fare Conm ssion in the
past agai nst enpl oyers that woul d take overtine and take
m ni mum wage away on the basis that they had speci al
interests, in ternms of trying to put young peopl e through
coll ege or anything else that they could dreamup at the
tinme.

The fact is that the Industrial Wl fare Conm ssion
was forned in 1913 to protect the interests of working
people of this state, not to give in to the greed of the
enployers. And it seens |like we are constantly fighting the
battle with the enployers to take nore and nore away from
the | ower incone people so that chairnen, |ike the Bank of
Anerica chairman that just retired, can get a $50-mllion
bonus at the expense of the little people that work under
hi s position.
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| believe that the time has come when we have to
take a |l ook at what’'s best for the people, because the
peopl e are what nmake this state work. W’'re the fifth
| argest econony in the world, and we're the fifth |argest
econony of the world because we have a workforce that puts
everything that they have into making this state what it is.

The people that | represent all work with their
m nds. They all make deci sions that coul d be construed by
the other side as being managerial. [It’s inportant that
everyone take a position to think |like a manager in order to
do their job better, because the product that we deliver to
the Anerican people is a product that has to be perfect. |If
you see a product on the screen or you see a stage play, you
don't want to see m stakes, you don’t want to see m scues,
you don’t want to see bad di al ogue or bad lighting or bad
phot ography. You want to see a perfect production because
that’s what you paid for

So, | believe that the position that the enpl oyers
are taking relative to this managenent position, which
still find it very, very difficult to understand, is wong.

One of the speakers had nentioned a coupl e of
points which | wote down because | couldn’t quite fathom
what he was trying to say. But one was that mental work is
an integral part of nanagenent duties. Well, | would say
that that fits into just about any category that we would --

that we woul d work under. And secondly, in rebuttal to
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Conmi ssi oner Broad, he was saying that there’s a rebuttable
presunption that a certain | aw can be changed. But when
add those two up, | can always cone to the reality that he
spoke of, that the bottomline is to get as nmuch fromthe
little person as you can to satisfy the people up on top.
And | think nowis the tine for you to take action, in ny
opinion. Drop this like a hot rock and go on and represent
the people of this state in a better fashion.

Thank you very rmuch

(Appl ause)

COWM SSI ONER DOVBROWBKI @ Art, we’'re over 50
m nutes here, and | do have sonme other people who want to
come up and testify in opposition, | believe, so could we --

MR PULASKI: W’I| ask each one just to be very,
very brief.

COWM SSI ONER DOVBROWSKI @ Thank you.

MR, PULASKI: Uwe, please go ahead.

MR. GUNNERSON:  Yeah. M nanme is Uane Qunnerson
and 1’ ma nenber of the Operating Engi neers Union Local
Nunmber 3.

Let me tell you that God cursed operating
engi neers. They only work nine nonths out of the year
because God nmakes it rain for three nonths. And he makes it
rain for three nonths so that they can atone for the sins of
t he people who wite proposals like the one that we are

di scussi ng right now.

GOLDEN STATE REPORTING
P. 0. BOX 5848
Monterey, CA 93944-0848
(831) RRR-R8K1



© 00 N o o A~ w NP

N NN NN NN R R R R R R R R R R
o g A W N P O © O N O 0~ W N L O

91

(Laughter and appl ause)

MR, GUNNERSON: (Operating engi neers do i ndeed and
nust at all tinmes work with head and hand, to have a safe
wor kpl ace, to apply skills that you do not learn froma
book, that you l|earn fromyour seniors who are experienced.
That’ s how you acquire your skills and that’s how you becone
val uable to the employer. And that’s how you nake sure that
your head is not in your hands.

(Appl ause)

MR GUNNERSON: M grandfather used to have a
beautifully well-drawn hunting dog, a beautiful animal, just
like this article, Item4 there. He shot the damm ani nal.

(Laught er)

MR GUNNERSON: It was no good. It wouldn’t hunt.
Let me tell you, if my grandfather were around, he woul d

shoot |Item Nunber 4 too.

Thank you.

(Appl ause)

MR GUNNERSON: Any operating engineers joining nme
her e?

(Appl ause and cheeri ng)

M5. PEREZ: M. Chairman and fell ow conm ssioners,
my nanme is Judy Perez. |I'’mwth the Comuni cati on Wrkers
of America, Local 9400. | live in San Bernardi no County.

Conmuni cation Wrkers of Anerica represents over

50,000 workers in the State of California. W represent

GOLDEN STATE REPORTING
P. 0. BOX 5848
Monterey, CA 93944-0848
(831) RRR-R8K1



© 00 ~N o o A~ w NP

N NN NN NN R R R R R R R R R R
o g A W N P O © O N O 0~ W N L O

92

hospital workers, university workers, teachers, printers,
br oadcasters, and the major tel econmuni cati ons corporations,
al so the Indian casi no workers anongst them

["1l only briefly discuss one of our enployers,
and that is the tel ephone corporations, GIE, Pac Bell, and
AT&T. W have titles such as service assistants, marketing
reps, service reps, head seniors, to nane a few The ones
that you as conm ssioners would be nost famliar with would
be the tel ephone operator. Tel ephone operators and
installers, as a condition of their enploynent, as any ot her
enpl oyee of the tel ephone corporations, nust sign an
agreenent saying they will ensure custoner satisfaction, not
50 percent of the tine, but 100 percent of the time.

It would give nme great pleasure to go to Pacific
Bell| and GIE and AT&T and | et them know that our 50, 000
enpl oyees are now i n managenent and shoul d get about four or
five tines nore of what they’ re currently making.

It would be nore of a shock to go to our
installers, who are worked 70 hours, forced hours, every
week, and tell themthey will no |longer get paid for that
overtime because they are considered managers.

You had a speaker earlier who spoke for the
proposal , and he kept using the word “reality.” And | would
just like to tell you, inreality, this proposal is an
insult to the working men and wonen of the State of

Cal i forni a.
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(Appl ause)
COW SSI ONER DOVBROWSKI @ Thank you.

MR HUNTER H. M nane is Keith Hunter. |'m
here on behalf of the District Council of Ironworkers.

I ronworkers are the men and wonen of California who build
your bridges and your overpasses and put the iron in your
hi gh-ri ses.

I’mgoing to be brief. | just want to put on the
record that the ironworkers are opposed to this proposal.

Thank you.

COW SSI ONER DOVBROWSKI @ Thank you.

(Appl ause)

COW SSI ONER DOVBROWSKI @ Briefly, please,
identify yourself, affiliation, position.

MR KOSNIK: M nane is Bill Kosnik. |I’ma
restaurant manager with Carrow s. |’ve worked for Carrow s,
Baker’s Square, Chevy's, and Lyons for the |ast ten years.
And |1’ ve never received a mnute of overpay. And from-- |
never even knew what exenpt and non-exenpt meant until the
| ast year.

Al'l ny enpl oyees, when a Coke spills or a bottle
of ketchup, they all knowthat it’s their job to pick it up.
Al so, all day long, we put away the truck, we wait tables,
we serve, we take cash, we get drinks, and we all take care
of the custoners the sane. And |’ve been doing this for

about ten years.
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And ny wife's a restaurant manager al so, and we
have two small children. And we barely see each other or
the kids. And we work between 55 and 65 hours each a week.

So, that’s all 1'd like to say. Thanks.

COWM SSI ONER DOVBROWSKI @ Thank you.

(Appl ause)

COW SSI ONER BROAD: | have a question

COW SSI ONER DOVBROWBKI @ Real qui ck.

COW SSIONER BROAD: |'d like to ask hima
guestion.

Excuse ne, sir.

COW SSI ONER DOVBROWSKI @ He' s wal ki ng away.

COW SSI ONER BROAD: Do you spend a significant
amount of your tine doing the sane work as your
subordi nates? Do you pour coffee, do you run the cash
regi ster? What do you do?

MR KOSNIK: Al day long, with different
conpanies it was different things. The training is
basically the same. You' re on the cook |ine cooking for
two, three hours, you know, burning yourself. You’ re not
t hi nki ng about anyt hi ng manager when you’ re working a 360-
degree fryer or using a knife to cut a sandw ch, you know.
|’ve got plenty of cuts to show for it.

It’s, you know, prepping. You know, we spend two
or three hours prepping every day.

And | heard sonmebody el se say that worked for
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Wendy’ s, you know, if your food cost or l|abor is high, you
work a sixth day. And to bring it down, how do you bring
down your labor? You actually do an hourly job.

COW SSI ONER BROAD: Wl |, let me ask you this
question. Does the conpany tell you to think about
manageri al things while you re doing these other duties?
nmean - -

MR KOSNIK:  You know, when | was in training --
and ny wife’'s a trainer for Carrow s right now -- and they
never once tell you, “Ckay, now while you re cutting a
sandwi ch, make sure you’' re thinking about your P&L,” or
“Make sure you nake your 3 percent sales commtnent.” You
know, that’s in the back of your head, because if you don’t
get that, you have a chance of |osing your job, you know.
Basically, in order to hit your goals, you have to do the
hourly job. 1’ve cleaned bathroons, |’ve, you know, fixed
pl umbi ng, you know, |’ve done everything so as not to hire
sonebody el se, because | have a chance of losing ny job
because ny nunbers are not in line, you know. And |I’ve been
doing this for ten years.

COW SSI ONER BROAD:  So, maybe the thought that’s
goi ng through your mnd while you re doing those other jobs
is, roughly, sort of anxiety? That would be --

MR KOSNIK:  Right, right, right. Exactly. O,
you know, kissing ny kids at nine o’ clock at night when

you’ re wal ki ng through the door and they’ re already asl eep,
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you know, and leaving at 4:30 in the norning, you know, to
go to work, you know, or working the sixth or seventh day,
whatever. |1’ve put in 35 days in a rowtinmes, and |’ ve

never seen a mnute of overtinme. | never knew what exenpt

or non-exenpt was until a year ago. And then, when | talked

to -- |I’ve managed fifteen different restaurants in the Bay
Area. |1’ve managed over 55 nanagers, and we all do the sane
t hi ng.

You know, the busboy, if he sees the ketchup drop
on the ground, he’s going to pick it up. | don't have to
tell -- stop cooking to tell himto get the ketchup or to
cl ean up the Coke, you know, on the floor. You know, we all
do the same job. It’s just that I'mtitled kitchen manager
or general nanager, assistant nmanager.

So --

MR, PULASKI: Thank you.

COW SSI ONER BROAD:  Thank you

MR PULASKI: M. Chairman, we have one fi nal
brief comment from Ken Lindeman, and then we’' |l end.

COW SSI ONER DOVBROWEKI @ Thank you.

MR LI NDEMAN:  Yes. M nane’s Ken Lindeman, and |
also was with Wendy’s and Taco Bell for fifteen years as a
general nanager.

And | concur with what the |ast gentleman said,
and with M. Lagden, who was also with Wendy’s and Taco

Bel | .
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| would say at |east 80 percent of ny tinme was
based on production work, neaning cutting tomatoes, onions,
flipping burgers, meking tacos, stocking shelves, or working
the drive-through. Believe nme, when you re stuck on that
drive-through, you' re not thinking anything el se but that
drive-through. You' re not concerned about your P&L or
schedul i ng or anything el se.

I just want to say that some of the proposed
duties, like the last gentlenen said, are not manageri al .
Custoner relations, that’'s everybody’'s responsibility in the
store. Custoner conplaints, you know, unless you have
sonebody very, very belligerent, anybody coul d take care of
that. And training is also -- it’s done on the crew | evel
too. The crew do nost of the training.

And | just wanted to say that, average, | spent 60
hours a week, sometinmes 70. | did work 30 days straight at
one time, have not seen any overtime, responsible for a one-
to two-mllion-dollar store and amobunted to about $12.80 an
hour, is what | nade.

Thank you very rmuch

COW SSI ONER DOVBROWSKI @ Thank you.

(Appl ause)

MR RANKIN. Thank you.

In conclusion, the statute required you to review
managenent duties. You ve done your duty. Drop it. Don’t

bring it back.
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(Appl ause)
COW SSI ONER DOVBROWSKI : John Bennett.

John Bennett, | believe?

MR. BENNETT: That's correct.

I was going to say good norning, but | wll now
say good afternoon. | want to introduce nyself. From 1978
to 1984, | was a managenent representative on the Industri al

Wl fare Conmission. And for the last two years of that
period, | was the chairman

Since January 1, | amnow happily retired, and I
am not here today representing anybody, any organi zation, or
anybody except nyself.

Most of ny adult life, | have been concerned with
protective | abor |egislation, both fromthe standpoint of a
corporate human resources and | abor rel ati ons executive and
al so as an attorney specializing in enploynent and | abor
law. Most significantly, for ten years | worked for
Mont gonery Ward and Conpany, which was then -- may they rest
in peace, | guess -- plagued with very serious conpliance
i ssues under the Fair Labor Standards Act and under ot her
corresponding state laws. | finally wound up witing an
i nternal manual on how to conmply with the wage-hour |aw as a
way of trying to relieve the pressure on the violations that
kept seeming to be cropping up

Later, for eleven years, | was the |abor relations

director for Crown Zellerbach, a -- once again, fornerly a
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maj or corporation in the Bay Area, and nost recently, a vice
presi dent of human resources for another paper nanufacturer
with 2,500 enpl oyees and about a billion dollars in -- a
billion dollars in revenues.

COW SSI ONER DOVBROABKI : M. Bennett? M.
Bennett ?

MR BENNETT: Yes.

COW SSI ONER DOVBROWBKI @ Coul d you just -- we’ll
acknow edge your résune if you could just go to the heart of
your conments, please.

MR BENNETT: Yeah. |'mhere today to say that
despite ny orientation toward managenent, | think that the
proposal s that have been made here are wong and faulty and
shoul d not be adopt ed.

(Appl ause)

MR. BENNETT: It’s a new one on ne to be appl auded
by | abor peopl e.

(Laught er)

MR. BENNETT: First of all, the | anguage proposed
undul y broadens the definition of exenpt enployees, who are,
inreality, in no way executives. These people should
enjoy, | think, the protections afforded by the wage and
hour | aws that exist today.

Secondly, the proposed redefinition of exenpt
work, | think, directly contradicts the terns of AB 60, and

if enacted by the IMC will alnost certainly result in
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[itigation in court, and probably a return to the linbo from
whi ch the I WC nost recently energed.

Let me comment on the first one. | think what
you' ve heard today is very typical. It is particularly true
inthe retail and service industries that first-line
supervi sors have to spend some percentage of their tine
doing the same work as their subordinates, waiting on
custoners, working the cash register, stocking shelves,
doi ng the sane kind of work. And depending on the size of
the departnent, it might be 5 percent of the tinme and it
m ght be 95 percent of the tinme. If you' re the manager of
an auto service unit with one tire-buster and a nechanic
plus you, it’s going to be 95 percent of the tine. And if,
on the other hand, you have a dozen nechanics working for
you, you’'re going to be supervising them 95 percent of the
tinme.

Because of the enornous conpetitive pressures that
are put on retail and service industries, there is a
terrific econom c pressure on enployers in this state to
find a way to exenpt nore people fromovertine. One of the
ways under current law that this is done is to try to
characterize non-exenpt work as exenpt work. For exanple, a
depart nent manager who rmakes a sal e when no sal esperson is
avai |l abl e can be said to be doing energency work or to be
provi di ng custoner satisfaction, because the custonmer won't

be satisfied if they don't get waited on. Sweeping the
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floor could be characterized as ensuring the safety of
enpl oyees and cust oners.

In one case | amfamliar with, | heard it argued
that a manager of a retail establishment who cl eaned the
toilet was perform ng exenpt work because, in doing so, he
was supposed to be setting a good exanple for other
enpl oyees. Now, understand, |’m not knocking these
argunents, because, as a managenent representative, | used
to make a lot of themnyself. However, now that I'’mretired
and not being paid, | can tell it like it is.

(Laughter and appl ause)

MR BENNETT: So, the intent is --

COW SSI ONER DOVBROWEKI @ W are on a schedul e,

t hough, pl ease.

COW SSI ONER BROAD: | think we should -- M.
Chairman, | think we should afford the witnesses as mnuch
time as they need. And if the proponents would |ike to cone
back up and tal k some nore, we should |et themdo that too.

COW SSI ONER DOVBROWSKI @ | woul d just -- how | ong
do you think you re going to need? Because we do need to
get some other -- 1’|l put this on hold and you can speak
after we finish sonme other business if you' re going to take
a while.

MR BENNETT: Three m nutes.

COW SSI ONER DOVBROWBKI @ Ckay. Go ahead.

MR BENNETT: What the proposal before the
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Conmi ssion attenpts to do is to get at the proposition that
if you are a nanager, by definition any work you do is
manageri al work. And this is explicit in the case of the
proposal for an enployee in charge of an independent or
physi cally established branch. |If you re in charge of that,
t hen everything you do is presuned to be nanagerial because
you' re a manager

And in a very conplicated and difficult, broadly
phrased | anguage, that is the intent also of the
redefinition of managerial work, which, in effect, seeks to
redefi ne managerial work as including tinme-card work.

In terns of real people, what the Comm ssion has
to decide is whether people |ike the Taco Bell manager, for
exanpl e, who was here previously, whether as a matter of
policy that’s sonmeone who, under the laws of California,
shoul d receive overtinme or not, if a -- working 60, 80
percent of the time doing time-card work is typical. If it
is the Conm ssion’s conclusion that this person shoul d not
recei ve overtinme, then the clean and honest way to do it is
to toss out the concept of exenpt and nonexenpt work
altogether. Be clear about it. Be honest. And don't try
to do it by way of the back door, because all that will do
is throw the whole process into linmbo. And only the
attorneys, of which | used to be one, will benefit.

In closing, | should say that | fully understand

and appreciate the conpetitive -- the enornous conpetitive
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probl ens of retailers and service establishnments today, and
I"’mfully aware of the fact that controlling |abor costs is
frequently the difference between profit and going out of
business. | also believe that the majority of enployers in
this state are decent enployers who want to do the right
thing and who would be ill-served by adopting this very
broad | anguage that’s been proposed. | think the only
peopl e who woul d benefit fromthis kind of |anguage are the
| east ethical enployers, whereas the great majority would
actually suffer fromwhat woul d be done here.

In conclusion -- and | hope I'’mnot over three
mnutes -- | want to -- well, | don’t know whether to
congratul ate the nenbers of the Commi ssion on their
appoi ntrent or to offer ny condol ences.

(Laught er)

MR BENNETT: You will find, if you haven't
already, that this will anmount to a second job. The issues
you are facing are very inportant, and they are al so very
tricky, difficult to understand, and the process is not nade
any easier by fast-tal ki ng snoot hies or people who just make
enotional appeals. So, | -- inway, | -- may you live in
interesting times. You are living init. And best of |uck.

Thank you.

COWM SSI ONER DOVBROWSKI @ Thank you.

I’mgoing to go slightly out of order here and go

to Item Nunber 8, the appointnent of nmenbers to the wage
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board for conmputer professionals, in accordance with Labor
Code Section 1178.5(b) and 1179.

| believe Comm ssioner Col eman and Conmi ssi oner
Broad have sone nanes they want to suggest.

MR. RANKIN: (Not using mcrophone) Wuld you
mnd listening on this?

COW SSI ONER DOVBROWBKI ;@ Go ahead, Tom

MR RANKIN: Tom Rankin, California Labor
Feder ati on.

| hope you're in receipt of a letter that we sent
you recently on this whole issue. | just want to nake the
point again -- | tried to make it at your |ast neeting when
you set up this wage board -- one, you have no statutory
authority to set up -- to deal with this issue for hourly
conputer professionals, to try to exenpt them The statute
does not give you that authority. The statutory sets out a
salary in the statute. You're trying to play with that
You can’t do it.

Two, even if you could do it, you have not
foll owed your procedures for setting up a wage board. You
have not ever publicly noticed a hearing on this issue. You
may have heard a coupl e wi tnesses from nanagenent on it, but
you never noticed a public hearing. You' re setting up a
wage board without follow ng procedures.

Mor eover, you have not indicated, specified which

wage order these people are covered under. And | would

GOLDEN STATE REPORTING
P. 0. BOX 5848
Monterey, CA 93944-0848
(831) RRR-R8K1



© 00 ~N o o A~ w NPk

N NN NN NN R R R R R R R R R R
o g A W N P O © O N O 0~ W N L O

105

submit to you they’' re probably covered under many. And one
wage board will not work legally -- just a note of warning.

(Appl ause)

COW SSI ONER BROAD: M. Chairnman, can | raise
that as a point of order? Wat is the intention here, to
establi sh one wage board which is going to nmake a
determ nation across every -- and then nmake reconmendati ons
that would go in every wage order?

M5. STRICKLIN. M understanding is that this was
going to go initially into the interimorder. That’'s what |
under stood the proposal was at the |ast hearing.

COW SSI ONER BROAD:  And it’s your opinion that
that’s | awful ?

M5. STRICKLIN: Yes. There can be -- there are
only conmputer programmers that are |isted under 4. And |
understood that the procedure that this Conm ssion was to
taking was to initially put everything into one order, which
woul d then be branched out into the individual orders that
they woul d particularly go into.

COW SSI ONER BROAD:  And it’s your understanding
that that’s lawful ?

M5. STRICKLIN:. M understanding is, yes, that
that’s lawful, that we are anmendi ng, under 517, the interim
order, on all these various subjects, the stable enpl oyees,
whi ch was continued, the consideration of duties, the

el ection procedures, and that they would eventually all be
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put into their respective orders.

COW SSI ONER BROAD: Ckay. For the record, it is
my viewthat it’s unlawful because, one, as M. Rankin
pointed out, there has to be an investigation that includes
a public hearing. There was no notice. And as you notice
-- or as we received testinony, it was only after we voted
to appoi nt a wage board that people in opposition had any
opportunity, so we had no opportunity to consider their
testi nony, for exanple, that gentleman that came today.
That’ s poi nt nunber one.

Poi nt nunber two is the interimwage order is
intended to inplenment the provisions of AB 60. There’'s
not hi ng what soever in AB 60 that has any bearing on an
exenption for conputer professionals. That's a matter that
goes forth in our normal process.

Therefore, | think what’'s being proposed here is
unl awful .  However, the majority has taken that view, and |
guess we’'ll -- if sonebody is aggrieved, they’' Il raise that
matter in the courts.

M5. STRICKLIN: As you recall, at the last hearing
we di scussed whether it was appropriate at that tine to cal
a wage board or whether or not nore investigation needed to
be made, and the Conm ssion as a whol e made that deci sion
that there was sufficient investigation with the notices
that were sent out in prior hearings and neetings that the

Conmi ssi on woul d be taking testinony under AB 60.
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That deci sion having been nade, this is where we
are.

COW SSI ONER BROAD: | appreciate that. | just
wanted to nake that point of order for the record.

COW SSI ONER BOSCO: M. Chairman, | don't know if
-- 1 don’t know if -- okay.

As | understand it, the threshold for appointing a
wage board is sinply that the Conm ssion has done an
i nvestigation and then noves forward to the wage board. The
pur pose of the wage board is to allow both sides, in effect,
managenent and | abor, the opportunity to hold hearings
t hroughout the state and come back to the Conmi ssion with
their recomendations, which I think would certainly give
everyone an opportunity to speak, not only here, but
t hr oughout the state.

Am | correct that the only threshold for
appoi nting a wage board is that we have conducted an
investigation and that there is no further delineation of
what an investigation consists of?

M5. STRICKLIN: You are correct, in that there’'s
no case |law that defines what the extent of an investigation
has to be. But in order to appoint a wage board, there has
to be, quote-unquote, “an investigation,” and there has to
be a finding by the Comm ssion that a particul ar industry,
trade, or occupation has certain -- may be affected

prejudicially, their health or welfare. And that’s under
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1178. 5.

MR RANKIN. 1'd just like to point out 1178, the
| ast sentence --

COW SSI ONER DOVBROWSKI @ I dentify yoursel f.

MR RANKIN: Tom Rankin, California Labor
Federation -- which deals with the selection of wage boards.
The | ast sentence of that, “Such investigation” -- which
gives you the duty to investigate, and then, also, as a part
of your investigation, you have to find that the -- in this
case, the hours or condition of |abor may be prejudicial to
the health, norals, or welfare of the enployees. | don't
know how you could find out, without hearing fromone single
enpl oyee fromthat industry, just hearing from managenent.
And the reason you didn’t hear fromthose enpl oyees was the
| ast sentence: “Such investigation shall include at |east
one public hearing.”

Now, in -- as far as | know, if you have a hearing
and it’s not noticed, that does not constitute a public
hearing on this issue. |If you had public hearings on -- you
know, anyone in the world could come in -- but you never
noticed a public hearing for conputer professionals.

COW SSI ONER DOVBROWEKI : Any ot her coment s?

COW SSI ONER COLEMAN:  |'d like to submt sone
nanes for consideration by the Conm ssion for the -- for the
wage board for conputer professionals. The nanes are Jim

Schnei der, Don MclLaurin, Spencer Karpf, Mary El |l en Waver,
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Jul i anne Broyl es, and Duane Tronbly.

COW SSI ONER DOVBROWEKI : Those are the
enpl oyer --

COW SSI ONER COLEMAN:  These are the enpl oyer
representatives.

COW SSI ONER BROAD: That’'s five plus -- which one
is the alternate?

COW SSI ONER COLEMAN:  Duane Tronbly woul d be the
alternate.

COWMM SSI ONER BROAD: And | would |ike to propose,

for --

(Pause)

COWM SSI ONER DOVBROWBKI :  There you go. There you
go.

COW SSI ONER COLEMAN:  Try agai n.

COW SSI ONER BROAD: Oh, now it --

COW SSI ONER DOVBROWBKI @ Try it now.

COW SSI ONER BROAD:  Sonebody’s getting sick of
ne.

Anyway, 1'd like to propose, for labor, Jim
Gordon, Bruce Hartford, Edward Powel |, Andreas Ranpbs, Tom
Ranki n, and Dirk Van Nouhuys, who -- and the last, M. Van
Nouhuys, woul d be the alternate.

COW SSI ONER BOSCO: M. Chairman, | would like to
propose as chairperson of that wage board Carol Anne

Vendrill o.
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COW SSI ONER DOVBROWBKI @ Very wel | .

COW SSI ONER COLEMAN:  The charge for the wage
board has been distributed to all the conm ssioners, the
draft charge.

COW SSI ONER DOVBROWSKI @ So, a notion to adopt
t he charge and the names.

Do | need to do it separately, or can | do it al
as one, or -- do it all as one.

Al in favor, say “aye.”

(Chorus of “ayes”)

COWM SSI ONER DOVBROWBKI : Al'l opposed?

(No response)

COW SSI ONER DOVBROWEKI @ Thank you.

W' || go back to the agenda item consideration of
and public comment on convening a wage board regarding the
m ni mum wage. And again, to nmaybe save sone time on this,
I, for one, amprepared to vote for that. | don’t know
about the other conm ssioners. | don't know if others want
to cone up and testify or if we can just go to the wage
board for m ni mum wage.

MR RANKIN: Tom Rankin, California Labor
Federation. | think there may be a few peopl e who cane here
to testify, one or two, on this issue. Al I'd like to say,
because | know you’'re pressed for tine, is that it is tine
to act on this. The statute requires that you do it at

| east once every two years. M ninumwage workers in
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California have not seen an increase since Proposition 210
was passed in 1996, and it’s high time to bring that wage up
to a living wage in California.

COW SSI ONER BOSCO: M. Chairman, may | make one
conmrent to M. Rankin?

And | don’t like doing this. Being a forner
menber of the Legislature, | don't like to point out any
i nconsi stencies in people’ s positions. However, | will note
that you don’t seemto be taking the sane unbrage at us
setting up a wage board for the m ni mum wage w t hout
havi ng --

MR RANKIN. You did have a hearing in Los
Angel es. There were several hundred peopl e there,
bel i eve.

COW SSI ONER DOVBROWSKI @ That was before
Conm ssi oner Bosco was appoi nt ed.

COW SSI ONER BOSCO: Ckay. Thank you. Sorry.

AUDI ENCE MEMBER:  (Not wusing m crophone) | think
it was actually a noticed neeting.

MR RANKIN. Yes. And it was noticed, also.

COW SSI ONER BOSCO: Ckay. Thank you. That is
true, it was before I was on the Conm ssion.

M5. BRIDGES: Good afternoon, |adies and gentl enen
of the Commi ssion.

COWM SSI ONER DOVBROWSKI @ Use t he m crophone.

COW SSI ONER BROAD: Press the button
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M5. BRIDGES: Are we working?

COW SSI ONER DOVBROWSKI : There you go.

M5. BRIDGES: Gkay. M nanme is Tracey Bridges,
and | live in Sacramento. |’ma menber of Acorn,

Associ ation for Community for Reform Now.

You' re tal king about m ni mumwage. $5.75 isn’t
even enough for a famly of four to live on, if you consider
chil dcare, around $400 a nonth, rent $600 or nore, utilities
$200 to $300, groceries $400 to $500. You're talking about
$1,800 a nonth that a famly should have to live on. They
can’t do it, not with a famly of four.

A single nother who's on AFDC, who nmay have, say,
on Child Action, who’s paying part of her childcare bill,
still cannot nmake ends neet on $5.75 an hour.

(Coughs) Excuse ne.

If you cut out the overtine that they are given,
then that’s the extra noney that they mght be able to
barely make it by on.

There’ s grandparents who are raising their
children. $5.75 isn’t enough, not when a novie, to take
those children to, is $6.00 a person. It cannot be done.

What about the nedical bills? It can't be done.

Parents with children that have special needs,
speci al education, that cones out of their pocket. $5.75 is
not enough to raise a child on and to give it a decent

education, clothes, shoes. W need a higher m ni mum wage.
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Thank you.

(Appl ause)

M5. BER H . M nane is Esperanza Ber, and |
represent the garnment union workers.

On behalf of ny fellow nenbers, | just cane to
tell you to please raise the mni mumwage, because in the
garment industry, we see a lot of, you know, work under -- |
nmean, the mnimumwage. And it’'s hard to keep a famly like
t his.

And that’s it. | just want you to please think
about it and ask to help our union nenbers to raise the
m ni num wage.

COWM SSI ONER DOVBROWSKI @ Thank you.

(Appl ause)

COWM SSI ONER DOVBROWSKI @ | guess 1'd like a
not i on.

COW SSI ONER BROAD:  Yeah. M. Chairman, 1'd like
to make a notion that we, based on statutory requirenments in
t he Labor Code, that we convene a wage board to consi der
whether it is appropriate at this time to increase the state
m ni mum wage.

COW SSI ONER BOSCO: | second the noti on.

COW SSI ONER DOVBROWBKI @ Al'l in favor?

(Chorus of “ayes”)

COW SSI ONER DOVBROWSKI @ Al'l opposed?

(No response)
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COW SSI ONER DOVBROWSKI @ Mbtion passes.

Item 7, appointnment of menbers to the wage board
for construction, mning, drilling, and |ogging, as defined
in interimwage order pursuant to Labor Code Section

1178.5(b) and 1179.

Conmi ssi oner Broad, | believe you have those
nanes.

COW SSI ONER BROAD: Do you want ne to read all of
t hen?

COW SSI ONER DOVBROWBKI @ Yeah, go through all of
t hem

COW SSI ONER BROAD: Ckay. For the enpl oyers,
John darke, who will be the alternate, Ken Perry, Doug
Ral ston, Ron Rule, Charles Sloan, Scott Strawbridge, M ke
Anderson, Frank A. Sanderson, David Charles Lefler, and
Betty Wal ker.

And for labor, Nico Farraro will be the alternate,
Cedric R Porter, Dale Robbins, Gary Saunders, Gary Wagnon,
Scott Wetch, Marie Box, Paul Cohen, Tom Rankin, Ronald E.
Myers, @unna Lundsberg, and Bill MGCovern.

COW SSI ONER BOSCO: M. Chairman, | --

COW SSI ONER BROAD:  Yeah, |1’ m done.

COW SSI ONER BOSCO: | nominate Daniel Atenus to
be the chairperson of that wage board.

COW SSI ONER DOVBROABKI : Al'l right. | guess we

have a noti on.
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COW SSIONER BROAD: |'d like to nove that we
adopt those appointnents to the wage board and that we
approve the charge to the wage board.

COWM SSI ONER BOSCO:  Second.

COW SSI ONER DOVBROWSKI @ Ckay. Al in favor, say

aye.
(Chorus of “ayes”)
COWM SSI ONER DOVBROWSKI : Al'l right.
Any further business that may cone up before the
Conm ssion? Does anyone wi sh to bring anything forward?

COW SSI ONER BROAD: M. Chairman, | -- perhaps
you could also entertain -- | think the opponents (sic) of
the earlier proposal had considerably nore tinme than the
opponents, as it turned out, and if there’'s any of themthat
woul d |ike to make further comments.

COW SSI ONER DOVBROWBKI @ Ckay.  Ckay.

Pl ease identify yourself and your subject.

MR. AYAD: Good afternoon. Em | Ayad, GQuard
Vision Private Security. |’mhere to speak about the
concern of AB 60 towards the security guard industry.

The security guard industry is extremely,
extrenely affected by AB 60, especially over the eight-hour
day, due to the fact it’s very, very common for the security
officers to work over eight hours a day. W are not agai nst
payi ng themthe overtime, but, unfortunately, we don't get

paid the overtine. CQur clients, when they subcontract a
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contract out to us, they do it for account. For exanple, we
say, “We have 100 hours of security; give us a price.” W
quote thema price of, let’s say, $10, $11 an hour. They
don’t care how many guys or how many people it will take to
cover those hours; all they want is their location to be
cover ed.

So, if we have a 24-hour location to be covered
with security and the norning officer does not get relieved
by the afternoon officer, he automatically kicks into
overtime after eight hours. And a |lot of these security
of ficers have to work doubl e jobs anyway to nake enough
living, because the security industry, the billing wage is
not as high as we would like it to be. That’s just the way
the industry is.

What | would like to ask for today, to be exenpt
fromover the eight-hour day, back to the 40.

Anot her problemwe’ re having is this |aw right
now, it was in effect before Pete Wl son cane into office,
and it was very easy for us to run the security industry
because we had nore manpower. But right now the
unenpl oynent rate is so low, it’s down to 4 percent. And to
get the manpower out of that 4 percent to work as a security
of ficer, half of them have felonies, msdeneanors, and it’s
very hard to hire themif they have that kind of background,
as security officers. So that would | eave you just 2

percent. And the Los Angel es area has over 2,000 security
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conpanies that are trying to hire out of those 2 percent.
And it’s very, very hard to operate a security
conpany under the new AB 60, which is over the eight-hour
day. |It’s very, very difficult. And what we’'re doing right
now, in order to for us to cut back on the overtinme because

we don't get paid for overtinme, is basically schedule the

officers to work 32 hours a day -- | nmean a week. So, that
way, | have a |l ead of eight hours so | don't kick into the
overti me.

W' re not trying to get away fromit. W’d like
to conply with the law, but it’'s very, very difficult to
operate under those circunstances.

| spoke to one of the senators about this back in
Novenber, and his response was, you know, “You should have
t hought about the business you were getting into.” | was
not expecting to hear that. | nean, we have our problem
we're | ooking for a solution where we can nmake it happen.

And anot her senator asked me, “Wwy are you the
only one out of the security industry that’s naking a fuss
about it?” Well, basically, a lot of self-enployed people
feel Iike, as enployers, we have no rights. Maybe we don’t.
The enpl oyees have all the rights in the world. | was an
enpl oyee at one time. | started off as a security guard and
I worked ny butt off to start ny own business. | never cane
up here to cry about overtine or sued anyone.

It’s becoming very, very difficult to operate in
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California as an owner of a conpany. |nsurances, taxes,
city taxes, corporation taxes -- no one has a clue, unless
you have your own business, how expensive it is to operate
in California. 1It’s not easy to operate in California any
nore, and that’s why a lot of the big conpanies are |eaving
California, due to the fact that -- | nmean, every city that

| have a security officer, | have to pull a license to
operate in that city. On top of that, | have to pay taxes
inthat city, okay? And it goes on and on and on. If |
have a patrol unit go through a city in a vehicle, | have to
pay taxes for the car going through the city. 1It’s becom ng
very, very tough to operate.

And |’ m here today because | do have faith in the
system Unfortunately, a lot of the security conpanies told
me today that |’mwasting ny time com ng up here because
they feel like it’s a waste of tinme. Well, | don't feel
like |"mwasting ny time, because |I’mfighting for something
| believe in. And that’s what it’s all about.

I’m from another country. |’ mnot fromhere. And
| have to admit, this is the greatest country in the world,
because you cone here, you can do sonething for yourself and
your famly. And | hear a |lot of people up here today
conpl ai ni ng about the overtine and all that. WlIlI, you know
what? As an enployer, I'’mgoing to find a way to cut down
schedul es and hire nore people so | don't have to pay the

overtime. You're going to have to go get another job anyway
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sonewhere el se to make ends neet. You're going to work
anot her 30 or 40 hours sonmewhere el se, at straight tine.

So, that’s what |’ m asking today, if we could | ook
at it again. Again, |I'’mnot against the idea of paying the
overtime. But in the security industry, we bill straight
time. Cdients do not pay overtine. The only tine they pay
overtine is holidays. That's the only tinme. So, when they
give out a contract -- the best exanple | can give you is,
if you hire a contractor to build a roomthis size, and he
gives you a bid for $100,000, and he runs out of noney, he’'s
going to conme back to you and say to you, “l paid ny people
overtine.” You don’t want to hear that. You paid for the
project; you want it done. So, you either end up firing him
or suing him

So, please, if you could think about it. Andit’s
for the security industry. A lot of security companies were

not aware of this neeting today. Oherw se, they would have

been here. |1’ve been fighting this through | ast Novenber.
| wote to Washington, | wote to every senator, and | got
very good response. | gave Andrew all the letters that |’ve

received fromthe Wite House and the attorney general and
t he senators.

So, | ask of you, please reconsider to exenpt
security conpanies fromthe eight-hour days.

Thank you.

COW SSI ONER DOVBROWBKI @ Any questions, comments?
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COW SSI ONER BROAD:  Yes, sir. Just one question
Were you previously not paying people overtime after 40
hours in a week?

MR AYAD: No, we were paying over 40 hours a week
-- over 40 hours in a week.

COW SSI ONER BROAD: Because that’s been the rule
under federal |aw since 1938. Nothing s changed, period, in
that. |It’s always been the rule.

MR AYAD: No, we have been paying the overtine
over 40 hours. But now we have to pay it over eight and ten
or twelve hours a day. That's what’s going to hurt us,
because what happens is, when the officers --

COW SSI ONER BROAD:  Ckay, | under st and.

t hought you were conpl aining that you had to pay overtine
after 40, and | don’t quite understand that.

MR AYAD: Oh, no. No, no. No, I'Il clarify
that. No, we -- I’mnot against the idea of paying the
overtime over 40, but over eight-hour days, for security
conpani es, which -- security conpany is the largest -- or
the fastest growing industry in California. 1It’s the
fastest growing. And |I’msure sonme of the conpanies that |
know enpl oy at least -- we’'re a snall conpany; we have about
350 enpl oyees, and that’s a small conpany. Some of the
bi gger conpani es, they have 5,000, 10,000. | know one
conpany that’s got about 74,000 enpl oyees. And that

overtime will basically either put themout of business or
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| eave the state.

COW SSI ONER DOVBROABKI : M. Ayad, I'’mgoing to
ask Andy Baron, our executive director, to talk to you on
t he side about what kind of possible options you have w thin
the context and help you out a little bit with that.

MR. AYAD: Ckay. Thank you very rmuch.

COW SSI ONER DOVBROWSKI @ Thank you.

Anyone el se want to bring sonething up?

MR ULREICH | don’t want to swallow the
m crophone here. |Is that about right?

COW SSI ONER DOVBROWBKI @ Yes.

MR ULREICH | wasn't going to say anything
today. M nane is Bob Ureich. But ny reason for sitting
down here and speaking briefly with you is the remarks nmade
by the | ast speaker.

For twenty years, as a union official, as a
representative and as a vice president, and then as a
presi dent of the International Union of Security Oficers,
represented security officers. And | take the gravest
possi bl e exception to the remarks nmade by the | ast speaker.

If you take his remarks seriously, then
recommend that you have a two-pronged proposal as part of a
conpl ete programto di senfranchise security officers from
the rest of the human race. The first part would consist of
elimnating overtine after eight and double time after

twel ve. And then, as a second proposal, | suggest that you
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see how you can elimnate the rights of the security
officers to participate in the Anerican denocratic process.

They are very, very unable to defend thensel ves.
Wthout a union, they are usually individuals at single
sites on graveyard shifts. They are easily taken lightly,
al t hough sonetimes their responsibilities include protecting
$100-m |l lion, $200-million properties. And if this
Conmi ssion doesn’t act rightly, no matter what |I’mdoing in
the future, | will cone back here and be a spokesperson for
t hat group, because having spent twenty years of ny life
representing them |’ mnot going to see one individual who
purports to speak for the entire security industry undo what
has been done on behal f of ny nenbers.

I wll also add that | have spoken to many, nmany
executives in security conpani es who, contrary to what you
have heard, believe that it is right for security officers
to be paid overtine after eight hours, double time after
twelve. Their concern is about having a | evel playing
field. So, the way that you would be able to get themto
agree with the position taken by the |ast speaker is if you
said, “Well, small businesses won’'t have to abide by those
standards,” at which point they would say, “Hey, we have to
conpete with these guys, so why not give us the sane rights
and privileges?” because it is a very cutthroat -- everybody
knows what | mean when | say “cutthroat”? -- it is a very

cutthroat industry. Margins of profitability range between
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one and three percent. And if you sow the wind, you wll

reap the whirlw nd.

Thank you.

(Appl ause)

COW SSI ONER DOVBROWEKI : | have anot her
housekeepi ng -- just a housekeeping note, for the record.

W have letters fromthe Attorney CGeneral’s Ofice and

| egi sl ati ve counsel opinion concerning the stock option
proposal that are on the public record. People who want
copi es of those can inquire at the IWC office.

Any ot her busi ness?

Is that a “yes”? You want to -- okay.

MR DELTE: H. I'mNck Delte, fromCalifornians
for Justice, in San Jose.

And | agree with m ni mum wage getting hi gher
because, you know, nmy nom has six kids, and it’s hard for
her. You know, she’'s a single parent and it’s hard for her
to make a living with us. And, you know, it’s -- it’s hard
for her because, you know, she doesn’'t have any help from ny

dad, and she has six kids. Even though they’ re not |iving

with us, you know, she still helps themout, even if it’s
her last dollar. She’'ll give it to the brothers and
si sters.

And hi ghering the m ni rum wage woul d hel p us, you
know, with groceries and clothing. And right nowl’ min

hi gh school, so I'mtrying to graduate from hi gh school, and
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it’s hard for nme, you know, seeing other kids with nicer
clothes, and |I’m over here, you know, struggling. And |I’'m
going to probably get a job right now at, you know, Baskin
Robbi ns or sonething, just to help her out. But | think,
you know, it should be higher, just for, you know, hel ping
parents out, famlies that are on | ow budgets right now.
You know, it’s hard for her. She's like struggling with her
last cent just to feed us. And it helps other famlies out
t 0o.

And | think, by raising it, it would take a big

step for California and for justice.

Thank you.

(Appl ause)

COWM SSI ONER DOVBROWSKI @ Thank you.

M5. CUNEY: M nane is Dee Cuney. |’ mfrom Napa,
California. |I'ma private childcare provider, and |I’m al so
an enployer. And, of course, | do pay ny overtine to ny

staff.

But you know what we’'re seeing in the childcare
i ndustry? W’ re seeing people get their hours cut to avoid
payi ng overtine. Because, you know, we work ten to fourteen
hours a day taking care of the working famlies kids. But
we’'re seeing an abuse of it, where people have had their
hours cut, or they hire two people to work that day when the
original -- before that, people would get their overtine.

Now they' re cutting staff hours in half.
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But | think you need to be aware of what’'s
happeni ng. Childcare workers don’t nake very good noney
anyway, but you need to know that that’s happeni ng out
t here.

Thank you.

(Appl ause)

COW SSI ONER DOVBROWSKI @ Thank you.

Do | have a notion to adjourn?

COW SSI ONER BROAD:  So noved, M. Chairman

COW SSI ONER DOVBROWBKI : Do | hear a second?

COWM SSI ONER BOSCO:  Second.

COW SSI ONER DOVBROWSKI : Al in favor, say “aye.”

(Chorus of “ayes”)

COWM SSI ONER DOVBROWEKI @ Thank you.

Oh, | should say the next neeting of the IWC will
take place April 14th, at a site to be determned in
Cakl and.

MR BARON: The federal building.

COW SSI ONER DOVBROWBKI ;@ Ch, the federal building
in Cakl and.

Thank you.

(Thereupon, at 1:12 p.m, the public hearing

was adj our ned.)
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CERTI FI CATE OF REPORTER/ TRANSCRI BER
--000- -

I, Cynthia M Judy, a duly designated reporter and
transcri ber, do hereby declare and certify under penalty of
perjury under the laws of the State of California that I
transcri bed the three tapes recorded at the Public Hearing
of the Industrial Welfare Conm ssion, held on March 31,

2000, in Sacranento, California, and that the foregoing
pages constitute a true, accurate, and conplete
transcription of the aforenentioned tapes, to the best of ny

abilities.

Dated: April 6, 2000

CYNTHHA M JuUDY

Reporter/ Transcri ber
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